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In August 2011, the Board of Selectmen voted to form an ad hoc committee designated as 
the Railroad Fact Finding Committee charged with researching the operations of railroad activity 
in Upton.  The committee was established in November 2011 and met approximately every two 
weeks from November 2011 through April 2012.   

One of the primary objectives of the committee was to determine whether or not activities 
at the Grafton and Upton Railroad (G&U) Maple Avenue facility are preempted from local 
regulations.  Since formal determination can only be made by the Federal Surface Transportation 
Board (STB) or in some cases, a Federal Court, the committee was not able to make this 
determination. 

The Board of Selectmen, at a meeting held on INSERT DATE, decided that the Town 
should/should not file a Petition for Declaratory Order with the STB to determine whether the 
activities at the Maple Avenue facility are preempted from local regulations.  

The determination as to whether or not activities are preempted from local regulations is 
a fact-bound, case-by-case determination that can also often entail review of agreements 
pertaining to ownership, leasing, use and operation of the property.  The committee was unable 
to reach a consensus with regard to providing an opinion as to how the Surface Transportation 
Board might respond to a Petition for Declaratory Order concerning preemption of local 
regulations at the Maple Avenue facility.  This report includes two differing committee 
viewpoints that address this particular question. 

The committee considered a total of thirty questions.  Those questions as well as the 
associated committee findings and all cited reference material are included in this report.  
Procedures for handling fact-based questions as well as procedures for reporting findings to 
those fact-based questions were developed by the committee and are included as report exhibits.  
The committee Mission Statement initially provided to the committee by the Board of Selectmen 
is also included as a report exhibit.   

The committee wishes to thank all those that responded to committee questions 
including: the Town Manager along with various Town boards and Town officials; the Surface 
Transportation Board; and the G&U Railroad.  The committee would also like to thank former 
committee member Diana Del Grosso for her contributions to the committee. 

Respectfully Submitted, 

 Gary Bohan - Committee Chair, Planning Board Representative 

 Richard Desjardins - Committee Vice-Chair, Board of Health Representative 

 Ken Picard - Committee Recording Secretary, Board of Selectmen Representative  

 Bill Taylor – Citizen Representative 
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Preemption Conclusion 
 

It is important that the reader understand the scope of the Federal preemption with respect to 
railroad transloading facilities before our conclusion is stated.  It should be also noted that final 
interpretation of the Federal preemption status with respect to activities by a railroad can be determined 
in two ways; a Federal Court or by the Surface Transportation Board in a declaratory order. 
 

Overview 
 
Preemption 

The Surface Transportation Board was created in the ICC Termination Act of 1995 (ICCTA).  
The expressed Federal preemption contained in the Surface Transportation Board’s governing statute at 
49 U.S.C. 10501(b) gives the Surface Transportation Board exclusive jurisdiction over “transportation 
by rail carriers.”  Thus, to qualify for preemption, two tests must be met: the operation must be rail 
transportation, and it must be transportation that is conducted by a rail carrier.  Congress has defined the 
term “transportation” broadly, at 49 U.S.C. 10102(9), to include all of the facilities used for and services 
related to the movement of property by rail, expressly including “receipt, delivery,” “transfer in transit,” 
“storage,” and “handling” of property.  Thus, under this statute, “transportation” is not limited to the 
movement of a commodity while it is in a rail car, but includes activities such as loading and unloading 
material from rail cars and temporary storage.  Preemption applies to proposals to build or acquire 
ancillary facilities that assist a railroad in providing its existing service.  However, manufacturing and 
commercial activities that occur on property owned by a railroad that are not part of or integral to the 
provision of rail service are not part of “transportation.”  Therefore, these activities do not qualify for 
Federal preemption and are subject to the full array of state and local regulation.   
 
Transloading 

Transloading is the process of transferring a shipment from one mode of transportation to 
another. It is most commonly employed when one mode cannot be used for the entire trip, as for 
instance when goods must be shipped internationally from one inland point to another.  Since transfer 
requires handling of the goods, it causes expense and risk of damage. Therefore transloading facilities 
are designed with the intent of minimizing the handling.  Due to differing capacities of the different 
modes, the facilities typically require some storage facility such as warehouses, storage silos or rail 
yards.  For bulk goods specialized material handling and storage are typically provided. 
 
By a Rail Carrier 

The Surface Transportation Board considers a series of pertinent factors to determine if services 
are being conducted by or under the auspices of a rail carrier.  They include: (1) “whether the rail carrier 
holds out transloading” as part of its business, (2) the “degree of control retained by the rail carrier”, (3) 
property rights and maintenance obligations, (4) contractual liability, and (5) financing. 
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Conclusion 

At the Grafton & Upton Railroad site located in Upton, Massachusetts chemicals and liquids are 
transferred from one mode of transportation to another (transloading) and in our opinion meets the 
definition of transportation under 49 U.S.C. 10102(9), and this action passes the first requirement for 
Federal preempted from local and state regulations. 

 
At the Grafton & Upton Railroad site located in Upton, Massachusetts a wood pellet bagging 

facilities has been built.  This bagging facility is an integral part of handling the pellets during the 
transfer from one mode of transportation to another (transloading) and in our opinion meets the 
definition of transportation under 49 U.S.C. 10102(9), and this action passes the first requirement for 
Federal preempted from local and state regulations. 

 
The transloading conducted at the Grafton & Upton Railroad site located in Upton, 

Massachusetts in our opinion meets the series of pertinent factors to determine if transloading services 
are being performed by or under the auspices of a rail carrier and passes the second requirement for 
Federal preempted from local and state regulations. 
 
 
Respectfully, 
 
Kenneth Picard 
Richard Desjardins 
 
 
Citations 

1. 49 USC §10501(b) Preemption, attachment 

2. 49 USC §10102 Definitions 

3. Testimony of Roger Nober,  Chairman of the Surface Transportation Board, March 5, 2004 

4. Testimony of Douglas Buttrey, Chairman of the Surface Transportation Board, May 23, 2006 

5. US Court of Appeals – 5th Circuit, docket #10-11041, revised February 2, 2012 

6. A short report from Town Counsel, dated June 18, 2009 
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Background 
 

The activities at the Maple Avenue facility are believed to be: 
1. The transfer of bulk liquids from rail tank cars to truck tank trailers, and 
2. Wood pellet packaging.   

 
Per the Grafton and Upton Railroad (G&U), the activities conducted in the wood pellet 

packaging facility are: 
 Removing wood dust by means of vacuuming and screening prior to bagging.1  
 Bagging the wood pellets in 40-pound bags 

 
Each of these wood pellet packaging processes is part of the standard process of 

manufacturing wood pellets for retail sale and residential use2, which consists of: grinding the 
wood used to make the pellets to a uniform size, making the pellets using a mill, cooling the 
pellets, cleaning the pellets by removing the fines, using the fines in the pellet making process, 
bagging the pellets in 40-pound bags, palletizing the bags, and shipping the palletized bags to 
distributors and retailers by truck or rail.  Virtually all wood pellet manufacturers that sell pellets 
for retail sale and residential-use sell bagged pellets to distributors and retailers.  Forty-pound 
bags are the industry standard.3   
 
Preemption 
 

Activities that the Surface Transportation Board4 (STB) or a Federal court consider 
“transportation by rail carrier” come within the scope of Federal law that preempts these 
activities from local zoning, health and wetlands laws and regulations; including permitting 
requirements that could be used to deny a railroad’s ability to conduct rail operations. The term 
“transportation” has been defined broadly to include all of the related facilities and services 
related to the movement of property by rail, including receipt, delivery, transfer-in-transit, 

                                                            
1 Wood pellet manufacturers screen and vacuum wood pellets prior to bagging to clean them of small particles and 
wood dust, which are known as fines.  Fines are removed to improve the quality of the wood pellets as the fines 
can clog the device in a pellet stove that feeds the pellets from the pellet hopper to the combustion chamber.  
Fines content is one  of the criteria used to grade wood pellets.  Under the pellet fuel standards established by the 
Pellet Fuels Institute, an industry trade association, fines, which is any material that passes through a 1/8” screen, 
cannot exceed .5% by weight in order to meet their specifications for Standard and Premium grade pellets. 
(http://pelletheat.org/wp‐content/uploads/2011/11/PFI‐Standard‐Specification‐November‐2011.pdf) 

2 The description of the wood pellet manufacturing process is based on descriptions of the process by wood pellet 
and wood pellet manufacturing equipment manufacturers.  Okanagan Pellet Company’s description of the process 
is a good example. (http://www.okanaganpellets.com/process.php). 

3 The EPA’s Burn Wise Pellet Stove Fact Sheet states “Pellets are normally sold in 40‐lb bags, though other sizes are 

available.”  (http://www.epa.gov/burnwise/pdfs/PelletStoveFS08‐04‐11.pdf)  

4 The Surface Transportation Board (STB) has jurisdiction over railroads. 
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storage and handling of property.  A rail carrier is an entity that provides common carrier 
railroad transportation for compensation, either directly or through a third party under its control. 

 
Whether or not the STB or a Federal court considers an activity “transportation by rail 

carrier” is a case-by-case, fact-specific determination.  The activity must be both “transportation” 
and conducted by or under the auspices of a “rail carrier” to qualify for preemption of local laws 
and regulations.  If an interested party with standing believes that preemption is being 
wrongfully claimed and activities do not qualify for preemption, it can ask the STB to issue a 
Declaratory Order addressing whether a particular activity constitutes “transportation by rail 
carrier.”  Parties can also go to Federal court to have the issue resolved.  It is worth noting that 
the STB and Federal courts have never reached a different conclusion regarding the preemption 
for particular activities.  

 
Some of the things the STB and Federal courts have considered in determining whether 

an activity is transportation are whether or not an activity is integrally related to transportation or 
serves to facilitate the movement of property by rail (including transferring property to and from 
other forms of transport) and whether or not an activity serves a purpose other than 
transportation.5   

 
In one declaratory order the STB commented that “intermodal transloading operations 

and activities involving loading and unloading materials from rail cars and temporary storage of 
materials are part of rail transportation.”6  In another declaratory order, it commented that 
“manufacturing activities and facilities not integrally related to the provision of interstate rail 
service are not subject to our jurisdiction and are not subject to federal preemption”7 and “if [the 
facility in question] is not integrally related to providing transportation services, but rather serves 
only a manufacturing or production purpose, then, like any non-railroad property, it would be 
subject to applicable state and local regulation.”8  

 
Some of the things the STB and Federal courts have considered in determining whether 

or not an activity is being conducted by or under the auspices of a rail carrier are whether or not: 
(1) the rail carrier owns (or leases) the land and built the loading/unloading facilities, (2) shippers 
pay the rail carrier to load their freight, and (3) the rail carrier does not disclaim liability for the 
loading process. 

 

                                                           
5  New England Transrail, LLC - Construction, Acquisition and Operation Exemption, STB Finance Docket No. 34797 

provides a good example of reasoning the STB has applied to this determination. (“NE Transrail”) 

6  Ibid. 

7  Borough of Riverdale – Petition for Declaratory Order, STB Finance Docket 33466 (“Riverdale”) 

8  Ibid. 
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Only the STB or a Federal court can determine whether or not an activity is 
“transportation by rail carrier” and, as such, whether or not an activity qualifies for preemption.  
All the Railroad Fact Finding Committee can do is make a judgment about how the STB or a 
Federal court might rule based on the statutory definitions of “transportation” and “rail carrier” 
and previous STB and Federal court rulings.  The following summarizes how we think the STB 
might rule on the activities conducted at the Maple Avenue facility. 

 
Do we believe the STB would determine that the bulk liquid transfer and wood pellet 
packaging activities conducted at the Maple Avenue facility are “transportation” activities? 
 

We believe the STB would very likely consider the transfer of bulk liquids from rail tank 
cars to truck tank trailers “transportation” as these are delivery and handling activities directly 
related to the movement of property by rail.  The transfer of the bulk liquids is being done for the 
sole purpose of transporting the bulk liquids.  In addition, there have been several instances 
where the STB and Federal courts have determined that similar activities are “transportation.”  
This activity seems to fit into the definition of what is typically referred to as “transloading.”   
 

We believe the STB would likely not consider the wood pellet cleaning and bagging 
activities “transportation” activities as they are not being conducted to facilitate transportation, 
they are being conducted as part of a production process.  The cleaning and bagging activities are 
processing activities that have more in common with the manufacturing and production activities 
that the STB has held are not within its jurisdiction and not subject to preemption.   

 
We believe the STB would likely consider the wood pellet cleaning activity unrelated to 

transportation, as this activity seems to be a production process.  Cleaning the wood pellets by 
removing the fines is intended to improve the overall quality of the wood pellets.  It does not 
serve a transportation purpose.  
 

It is necessary to determine why the bagging of wood pellets is being done in order to 
decide whether the STB would likely consider it a transportation activity.  We believe that the 
bagging of wood pellets is a production activity and not a transportation activity.  Packaging 
(especially for liquids, powders and granules that must be contained to be sold) is an integral part 
of products manufactured for retail sale.  In order to sell these types of products at stores, the 
manufacturers must sell them in packages.  Thus, the production process is not complete until the 
products are packaged.  The product, until packaged, may be considered a work-in-progress.  
These products are being packaged so that the product can be sold in stores.   

 
In these instances, the package is not intended to facilitate transportation, but rather, is 

intended to make it convenient to purchase the product at a store and convenient for an 
individual to carry, store and use the product.   That’s why Poland Spring sells 16-ounce bottles 
of water, Pillsbury sells 5-pound bags of flour, and wood pellet manufacturers sell 40-pound 
bags of wood pellets.  The packaging is an integral part of the finished good, so packaging is an 
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integral part of their production process.  Therefore, we believe the STB would likely determine 
that the wood pellet packaging facility at Maple Avenue is a production activity, not a 
transportation activity. 
 

We believe the wood pellets manufacturers using the Maple Avenue packaging facility 
have chosen to outsource part of their manufacturing process.  In fact, one of the wood pellet 
manufacturers using the Maple Avenue facility referred to the arrangement at Maple Avenue as 
transferring its operations to the Northeast and noted that the arrangement increased its 
production capacity (emphasis added).9 

 
In conclusion, we believe the STB would likely not view the cleaning and bagging 

activities as transportation activities, as they are not being done to facilitate transportation.  
Instead, we believe the STB would likely view these activities as “manufacturing activities … 
not integrally related to the provision of interstate rail service” and, as such, “not subject to our 
jurisdiction and … not subject to federal preemption.”   
 
Do we think the STB would determine that the bulk liquid transloading and/or wood pellet 
packaging activities are being conducted by “rail carrier” (by or under the auspices of the 
G&U)? 

 
In order to qualify for preemption of local laws and regulations an activity not only has to 

be “rail transportation” it must be conducted by or under the auspices of a “rail carrier.”  This 
section addresses whether we believe the STB would determine that the bulk liquid transloading 
or pellet packaging activities conducted at the Maple Avenue facility are being conducted by or 
under the auspices of the G&U. 

 
G&U has told the town that the bulk liquid transloading and wood pellet packaging 

activities are being conducted on its behalf by Grafton Upton Rail Care (“GU Rail Care”), an 
affiliate of a group of companies referred to as the Dana Companies, and that the Maple Avenue 
land is leased from the Upton Development Group.  In August of 2011, G&U provided the Town 
with a summary of the contract between G&U and GU Rail Care that they believe shows that 
GU Rail Care is performing those activities on behalf of G&U and with a summary of a lease 
between G&U and Upton Development Group (UDG) that they believe shows that G&U has full 
control of the Maple Avenue yard.  G&U concluded that under these agreements the bulk liquid 
transloading and wood pellet packaging activities are being conducted by or on behalf of G&U.   

 
While we agree that the terms of the agreements as summarized by G&U are consistent 

with their conclusion that the bulk liquid transloading and wood pellet packaging activities are 
being conducted by or under the auspices of G&U, we believe that it would be prudent and 
reasonable not to solely rely on the summary of the agreements provided by G&U, but to 

                                                           
9  Reference 021 - Viridis Energy Company press release dated December 30, 2011 
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independently review these and any other relevant agreements associated with the Maple Avenue 
facility in their entirety. 

 
In one recent STB Decision10, the STB reasoned that: “While the Operations Agreement 

includes a statement providing that [the railroad] “shall control all aspects of the Facility’s 
transloading operations,” the agreement, when considered in its entirety, shows that [the railroad] 
has essentially no involvement in the operations at the facility.” 

 
Without being able to independently review all of the relevant agreements in their 

entirety, we do not know if the STB would determine if the bulk liquid transloading and wood 
pellet packaging activities at Maple Avenue are being conducted by or under the auspices of 
G&U.  However, per the STB, if a Petition for Declaratory Order was filed, the Petitioner could 
file a discovery request to try to obtain documents which would then allow for a thorough review 
of all relevant agreements so that a proper determination could be made.   

 
 

Respectfully, 
 
Bill Taylor 
Gary Bohan 
 
  

                                                           
10 Town of Babylon and Pinelawn Cemetery – Petition For Declaratory Order, STB Finance Docket No. 35057 (STB 
served February 1, 2008 and September 26, 2008) 
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Motion to Study the Question:  Passed (5-0) 
 
(Background)  Town Counsel has commented that determination and proof that a railroad has 
control of a site “is a fact-bound determination requiring review of all agreements pertaining to 
ownership, leasing, use and operation of the property.”  Additionally, in a Surface Transportation 
Board decision involving the Town of Babylon, that board made note of the importance that an 
agreement be “considered in its entirety.”  Published articles indicate that there may be several 
agreements associated with the Maple Avenue site involving entities such as: G&U Railcare, 
Dana Transport, Viridis, etc. 

(Question)  Has Town Counsel determined that G&U has control of the Maple Avenue site 
including control of the uses, activities and operations associated with the site?  If so, what 
agreements were considered by Town Counsel?  Did Town Counsel consider those agreements 
in their entirety?  If so, did Town Counsel conclude these agreements confirm preemption with 
regard to the uses, activities and operations associated with the Maple Avenue site? 

(Clarifying Note)  It is desired that this question be answered directly by Town Counsel. 
 
Committee Findings11: 
 
Has Town Counsel determined that G&U has control of the Maple Avenue site including control 
of the uses, activities and operations associated with the site? 

1. Town Counsel Response:  Town Counsel was not requested to undertake a title review 
of the railroad site. 

 
If so, what agreements were considered by Town Counsel?  Did Town Counsel consider those 
agreements in their entirety?   

2. Town Counsel Response:  Town Counsel relied upon communications from counsel for 
G&URR, in particular a memorandum included in an e-mail dated August 11, 2011 
summarizing the terms and conditions of the Terminal Transloading Agreement dated 
December 30, 2010 between Grafton & Upton Railroad Company and Grafton Upton 
Railcare LLC, and a letter dated August 18, 2011 discussing the ownership and control 
of the rail yard and issues with transloading and the handling of wood pellets. 

 
If so, did Town Counsel conclude these agreements confirm preemption with regard to the uses, 
activities and operations associated with the Maple Avenue site? 

3. Town Counsel Response:  Formal determination of matters included in this and other 
questions may only be made by the STB and not by Town Counsel. 

                                                           
11 Reference 001- A letter from Town Counsel to Blythe Robinson dated January 19, 2012 
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Motion to Study the Question:  Passed (5-0) 

 (Background)  With regard to the Maple Avenue wood pellet operation, Town Counsel has 
commented that: “depending on the zoning district where the activity is located, the activity may 
not be allowed, unless it is exempt because it is within the scope of “transportation by rail 
carrier.”  If the activities being performed are “packaging” and are not being performed by the 
rail carrier, the necessary link may be broken and the activities may not be protected.  Questions 
needing to be answered would be: What entity is doing the work? What exactly is that entity 
doing? 
 
(Question) Was Town Counsel subsequently provided with all relevant information pertaining to 
the questions they raised?  If so, what determinations were made by Town Counsel?  Did Town 
Counsel confirm preemption with regard to the wood pellet operation? 
 
(Clarifying Note)  It is desired that this question be answered directly by Town Counsel. 
 
 
Committee Findings12: 
 
Was Town Counsel subsequently provided with all relevant information pertaining to the 
questions they raised?   
 

1. Town Counsel Response:  Town Counsel relied upon information provided by G&URR's 
counsel Town Counsel has been advised that the agreements summarized in the August 
11, 2011 memorandum from counsel contain confidential information, and counsel was 
reluctant to release those agreements to the Town in their entirety and have them become 
public records. 

If so, what determinations were made by Town Counsel?   

2. Town Counsel Response:  Formal determination of matters included in this and other 
questions may only be made by the STB and not by Town Counsel. 

Did Town Counsel confirm preemption with regard to the wood pellet operation? 
 

3. Town Counsel Response:  The substance of those agreements, as related by G&URR's 
counsel, indicate that the operations at the railroad site are conducted in such a manner as 
to constitute transportation by rail generally preempted from local regulation, in my 
opinion. 

                                                           
12 Reference 001- A letter from Town Counsel to Blythe Robinson dated January 19, 2012 
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Motion to Study the Question:  Passed (5-0) 

(Background)  The G&U website offers “Fast Track building and zoning permits” for their 
existing and potential future Upton railroad sites.  
 
(Question)  What is the meaning of the phrase “Fast Track building and zoning permits”?  Given 
that the Surface Transportation Board has commented that application of local regulations with 
regard to railroads is a “fact-bound question” which “must be reviewed on an individual basis,” 
how is it that “Fast Track building and zoning permits” can be offered by G&U absent the 
specific facts associated with any given use, activity or operation that may associate with these 
sites? 
 
(Clarifying Note)  It is desired that this question be answered by G&U, Code Enforcement and 
Planning Board. 
 
 
Committee Findings: 
 

1. G&U Response13:  Fast Track building and zoning permits refers to the G&U offering 
site selection on one of our owned or optioned parcels of land; providing site design by 
our in-house staff; providing traditional permitting expediting with our in house staff; 
providing in house site work and land development services; providing general 
contracting services and property management where needed.  

The idea behind this is that we are vertically integrated so a customer can focus on their 
specific business and leave the rest to us. This is directed at customers who manufacture 
something like a plastics company or a steel fabrication company for example and not the 
pure transloading/transportation model you see currently in Upton.  

Keep in mind we are in four towns plus in certain cases we end up, depending the 
customers’ needs such as water access for example, on one of our other two railroads 
with port access. This website attracts a whole host of varied requirements and interest 
from prospective customers. 

2. Code Enforcement Response:  The committee did not receive a direct response.  In lieu of 
a direct response, a response was provided by the Town Manager. 

                                                           
13 Reference 002 - An email from Jon Delli Priscoli to Blythe Robinson dated January 31, 2012 
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3. Town Manager Response14:  The term “Fast Track Building and Zoning Permits” has no 
relevance to the Town’s Code Enforcement Department.  While this process has been 
adopted by other communities it is not in place in Upton.  The railroad does not have to 
complete a permit application but they must give the Town notice that they are 
completing permit eligible work and they must call for an inspection.  Our staff will 
inspect that work and determine whether or not it meets the relevant codes, and if not the 
railroad would be required to make modifications. 

4. Planning Board Response15:  The Planning Board is unaware of any meaningful 
interpretation with regard to the phrase ‘Fast Track building and zoning permits.’  
Applicants that require a particular building permit or zoning permit are all given 
correspondingly equal consideration under the Town Zoning By-Laws and Regulations. 

                                                           
14 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
15 Reference 004 - A letter from Planning Board to the Railroad Fact Finding Committee dated 01/10/12 entitled 
“Response to Railroad Fact Finding Committee Question 003” 
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Motion to Study the Question:  Passed (5-0)  

(Question)  With regard to the Maple Avenue wood pellet operation, what local zoning permits, 
approvals, variances, etc. would be required if it was determined that the wood pellet operation 
was not preempted from local regulations? 
 
(Clarifying Note)  It is desired that this question be answered by Planning Board. 
 
 
Committee Findings: 
 

1. The Planning Board responded to the Committee.16 The Planning Board provided several 
Zoning By-Law provisions that would likely apply including:  

• Special Permit (Board of Appeals as special permit granting authority) 
• Site Plan Approval (Planning Board as special permit granting authority) 
• Variances (Board of Appeals as special permit granting authority) 
• Odor, Dust and Smoke 
• Noise 
• Heat, Glare, Vibration, and Radiation 
• Exterior Lighting 
• Enclosure and Screening 
• Vehicular Access 

2. Conservation Commission Response17:  Activities which are beyond one-hundred feet of 
a wetland or stream are not regulated by the Massachusetts Wetland Protection Act or 
Town Wetland By-Law.  The Conservation Commission would need to see official 
engineering plans to verify if the pellet packaging plant is outside this line.   

We understand discussions with the Army Corps of Engineers have been ongoing about 
Section 404 of the Clean Water Act. 

The Conservation Commission does have concerns with the planned piping of the stream 
and filling of an isolated wetland (potential vernal pool).  Guidelines set forth by EPA 
and the Army Corps of Engineers also need to be satisfied. 

3. Other boards including Upton Code Enforcement and Upton Board of Health would 
likely have permitting requirements and regulatory oversight requirements.  

                                                           
16 Reference 005 - A letter from Upton Planning Board to the Railroad Fact Finding Committee dated 01/10/12 
entitled “Response to Railroad Fact Finding Committee Question 004” 
17 Reference 017 – A letter dated April 11, 2012 from Christine Scott, Conservation Commission Chairperson 
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Motion to Study the Question:  Passed (5-0)  

(Background)  Town Counsel has commented that certain railroad related determinations 
require “review of all agreements pertaining to ownership, leasing, use and operation of the 
property.”  Town Counsel has also noted that questions such as: “What entity is doing the 
work?” and “What exactly is that entity doing?” are relevant questions in determining if uses and 
activities are allowed.  
 
(Question)  If such relevant information was unavailable to the Town, what options would be 
available to obtain this missing information so that proper determinations could be made?  
Would this missing information be discoverable at the Surface Transportation Board if a 
corresponding “Petition for Declaratory Order” was filed?  
 
(Clarifying Note)  It is desired that this question be answered by Town Counsel and the Surface 
Transportation Board 
 
 
Committee Findings: 
 

1. Town Counsel Response18:  Information relative to the ownership of the site might be 
available in the records of the Registry of Deeds. Additional information may be 
discoverable through a subpoena issued upon direction of the STB pursuant to the 
provisions of 49 U.S.C. § 1113.2 as part of the formal complaint process. The filing of 
such a complaint must be undertaken utilizing the procedures outlined in 49 CFR 1111. 
Such a complaint must include the names and addresses of the all complaining parties 
and all defendants; must identify the facts upon which the complaining party has based 
the complaint; must reference specific statutes or regulations and explain the application 
of those statutes or regulations to the complaint, and; must include a detailed statement of 
the relief the complaining party is seeking. 49 CFR 1111.1(a). Complying with this 
process is thus a significant undertaking. 

2. Surface Transportation Board Response19:  The Surface Transportation Board indicated 
that if a Petition for Declaratory Order was filed, the Petitioner could file a discovery 
request to try to obtain documents.  If attempts by the Petitioner to obtain documents 
were unsuccessful, the Surface Transportation Board could consider ordering documents 
at the request of the Petitioner if the Surface Transportation Board determined that such 
documents were necessary in order to make a decision. 

                                                           
18 Reference 001 – Letter from Town Counsel to Blythe Robinson dated January 19, 2012 
19 Based on a January 6, 2012 telephone call between Gary Bohan and the STB as documented by Gary Bohan 
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Motion to Study the Question:  Passed (4-1)  

(Background) There is a G&U access gate located on Depot Street that is routinely being left 
wide open.  This gate is located in the middle of a residential neighborhood and is readily 
accessible to the public including, for example, small children.  Citizens have notified the Upton 
Fire Department and such notification has been followed by a temporary closing of a gate, but 
only for a short period of time before the gate is then left wide open again.   
 
(Question)  What is the policy of G&U regarding securing their facility at the Depot Street 
gate?  Is it the intent of G&U to leave this gate wide open to the public as recently documented?  
Would access via this gate provide access to live tracks?  Would it provide exposure and/or 
access to hazardous materials and dangerous equipment?  Which town departments, if any, are 
required to monitor the security of the Maple Avenue site for the safety of the citizens?  Are they 
aware that this gate has been consistently left open?  If so, what has been done to try to prevent 
this?  What can be done in the future and who should citizens call if they have concerns? 
 
(Clarifying Note)  It is desired that this question be answered by G&U, Upton Fire Department 
and Upton Police Department 
 
 
Committee Findings: 
 

1. G&U Response20:  The gate is secure and has been except for a day or two and we intend 
to work out the key situation with the fire department.  

2. Fire & Police Department Response:  The committee did not receive a direct response.  In 
lieu of a direct response, a response was provided by the Town Manager.   

3. Town Manager Response21:  This gate was installed following discussions with the 
Railroad in order to give the Fire Department access to the hydrant located on Depot 
Street.  We have also used the gate to access the yard during incidents there. We have cut 
the lock in the past in order to access the yard.  The last time we used the gate we secured 
it.  I don’t know why it is open now.  The future plans call for having a key for the gate in 
the Town key box located on the Pellet Plant building.  I am confident that if I asked the 
Railroad to secure this gate that they would be willing to do that. There are usually rail 
cars staged on the track immediately adjacent to the road that would prevent someone 
from walking onto the property and into an oncoming train.  Residents who have 
concerns about this should contact the railroad. 

                                                           
20 Reference 002 - An email from Jon Delli Priscoli to Blythe Robinson dated 01/31/12 
21 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
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Motion to Study the Question:  Passed (5-0)  

(Background)  A correspondence provided to the Railroad Fact Finding Committee that claims 
that the G&U Maple Avenue wood pellet facility is preempted from local regulation is a letter 
from James E. Howard (Counsel for G&U) to Mark R. Reich (Town Counsel) dated August 18, 
2011.22 
 
(Question)  Was the Town provided with an opinion from Town Counsel in response to the 
letter received from James E. Howard (Counsel for G&U) to Mark R. Reich (Town Counsel) 
dated August 18, 2011?  If so, please reference the provided response.   
 
(Clarifying Note)  It is desired that this question be answered directly by Town Counsel (No 
additional legal research is being requested, Town Counsel need only reference what has 
previously been provided.)  
 
 
Committee Findings: 

1. It is noted that in a letter from Town Counsel dated January 19, 201223, Town Counsel 
provided an opinion to the Town in response to the letter received from James E. Howard 
(Counsel for G&U) to Mark R. Reich (Town Counsel) dated August 18, 2011  

                                                           
22 Reference 009 - Letter from James Howard (Counsel for G&U) to Mark Reich (Town Counsel) dated 8/18/11   
23 Reference 001 – A letter From Town Counsel to Blythe Robinson dated January 19, 2012 
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Motion to Study the Question:  Passed (3-2)  

(Background)  The Town of Upton website has a railroad Frequently Asked Questions section 
that provides a link to a document entitled “Report from Town Counsel”, dated June 18, 2009 as 
follows: “The Town, acting through its Board of Selectmen retained legal counsel to investigate 
the rights of the railroad and advise the Town on whether or not the railroad could in fact 
develop the site as they outlined without land use or zoning permits from the Town of Upton.  A 
copy of the legal opinion, which concluded that federal preemption, as described more fully 
below, applied and that, as a consequence, the Town could not require permitting, (is) available 
by clicking here. Based upon this opinion the Board of Selectmen believes that the G&U is pre-
empted from state and local regulations.  Despite the legal work done to this point, which as 
noted above, concluded that the Town was preempted from restricting the transportation 
activities, some residents have still expressed belief that the railroad does not have the right to 
operate as planned”   
  
(Question)  Who was the primary author of the “Report from Town Counsel” dated June 18, 
2009?   
 
(Question)  Does Town Counsel agree with the Town of Upton website statement that this report 
“concluded that federal preemption applied and that, as a consequence, the Town could not 
require permitting” with regard to “whether or not the railroad could in fact develop the site as 
they outlined without land use or zoning permits from the Town of Upton”? (A “yes” or “no” 
response is desired.) 
  
(Clarifying Note)  It is desired that these questions be answered directly by Town Counsel.   
 
 
Committee Findings24: 

Who was the primary author of the “Report from Town Counsel” dated June 18, 2009?   
 

1. Town Counsel Response:  The June 18, 2009 Report from Town Counsel was authored 
entirely by Town Counsel as a guidance document for the Town. 

Does Town Counsel agree with the Town of Upton website statement that this report “concluded 
that federal preemption applied and that, as a consequence, the Town could not require 
permitting” with regard to “whether or not the railroad could in fact develop the site as they 
outlined without land use or zoning permits from the Town of Upton”? 

2. Town Counsel Response:  The report itself does not reach conclusions.

                                                           
24 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
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Motion to Study the Question:  Failed (2-3)  

 (Background)  The Town of Upton website has a railroad Frequently Asked Questions section 
that provides a link to a document entitled “Report from Town Counsel”, dated June 18, 2009 as 
follows:  
  

“The Town, acting through its Board of Selectmen retained legal counsel to investigate the 
rights of the railroad and advise the Town on whether or not the railroad could in fact 
develop the site as they outlined without land use or zoning permits from the Town of 
Upton.  A copy of the legal opinion, which concluded that federal preemption, as described 
more fully below, applied and that, as a consequence, the Town could not require permitting, 
(is) available by clicking here. Based upon this opinion the Board of Selectmen believes that 
the G&U is pre-empted from state and local regulations.  Despite the legal work done to this 
point, which as noted above, concluded that the Town was preempted from restricting the 
transportation activities, some residents have still expressed belief that the railroad does not 
have the right to operate as planned”   

  
(Question)  Does the Board of Selectmen agree with the Town of Upton website statement that 
“the Board of Selectmen believes that the G&U is pre-empted from state and local regulations” 
based on the “Report from Town Counsel” dated June 18, 2009?  
  
(Clarifying Note)  It is desired that this question be answered directly by the Board of 
Selectmen. (A “yes” or “no” response is desired.  The intent here is simply to confirm the 
content of the Town website.) 
 
 
Committee Findings: 

1. The Committee elected not to study this question.  In accordance with approved 
Committee procedure, a roll call vote was taken on the failed motion to study the 
question as follows: 
 
Motion to Study Question 009 
Gary Bohan: In Favor 
Diana Del Grosso: In Favor 
Richard Desjardins: Opposed 
Ken Picard: Opposed 
Bill Taylor: Opposed  
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Motion to Study the Question:  Passed (5-0)  

 (Background)  It is understood that the Town of Upton Zoning By-Laws have not been applied 
or enforced with regard to the G&U Maple Avenue site. 
  
(Question)  Is it the position of Upton Code Enforcement that the Town of Upton Zoning By-
Laws are preempted with regard to the G&U Maple Avenue site?  If so, when was this position 
established by Upton Code Enforcement?  If so, was this position documented and provided to 
any other Town entities?  If so, what was the process used by Upton Code Enforcement in 
establishing this position?  If so, what supporting documentation was used by Upton Code 
Enforcement in establishing this position?   
  
(Clarifying Note)  It is desired that this question be answered directly by Upton Code 
Enforcement. 

 
 

Committee Findings: 

1. Code Enforcement Response:  The committee did not receive a direct response.  In lieu of 
a direct response, a response was provided by the Town Manager. 

2. Town Manager Response25: With regard to the enforcement of the zoning by-law it is the 
opinion of the department that the railroad is preempted from our regulations.  This 
position is based upon the report prepared by Town Counsel dated June 18, 2009 in 
which case law was cited to indicate that activities which are considered transportation 
are exempted from most state and local regulations.

                                                           
25 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
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Motion to Table the Question:  Passed (5-0)  

 (Background) The Federal Railroad Administration has an administrative rule, which allows 
certain communities to apply for “quiet zones” if the rule’s requirements are met.  The G&U is a 
Class 1 Railroad with a maximum allowed speed of 10mph and flaggers on board.  An excerpt 
from the Code of Federal Regulations section 49CFR offers a “quiet zone” solution as follows: 

 
§ 222.33 (a) A railroad operating over an individual public highway-rail crossing may, at its 
discretion, cease the sounding of the locomotive horn if the locomotive speed is 15 miles 
per hour or less and train crew members, or appropriately equipped flaggers, as defined in 
49 CFR 234.5, flag the crossing to provide warning of approaching trains to motorists.  

 
(Taken from a G&U letter regarding the Cross Winds subdivision) “As a side matter of full 
disclosure, due to the fact that there are three rail crossings within 1/2 mile of your subdivision, it 
is important to note the following: (i) there will be 4 whistles and bell that will be sounded at 
each of these crossings of every train, and (ii) the trains will be moving 24/7 and there may be 
several crossing per day or night. This is being mentioned because the future homeowners of 
Cross Winds will be calling the railroad and the Town of Upton as other homeowners in the 
Town of Upton now do complaining about the sounds and noises that go along with the railroad. 
This is why it is extremely important for all stake holders and future homeowners to realize and 
be fully informed of the daily reality of living this close to the railroad.” 
  
(Question)  Based on G&U’s aforementioned letter stating there are 3 rail crossings within 1/2 
mile of a sub-division and trains moving “24/7” and several crossings per day or night, as well as 
“homeowners complaining about the sounds and noises that go along with the railroad,” would 
the Selectmen be willing to pursue and enforce “quiet zones” as the preferred rail crossing 
method, as many other towns have been successful in doing, to preserve the rural integrity of the 
Town of Upton?  
  
(Clarifying Note)  It is desired that this question be answered directly by the Board of 
Selectmen. 
 

Committee Findings: 

1. The Committee unanimously voted to Table this question. 
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Motion to Study the Question:  Passed (5-0)  

 (Background)  Town Counsel has noted that in a local case involving the Town of Ayer, the 
Surface Transportation Board found that state and local regulation was permissible where it does 
not "unduly restrict the railroad from conducting its operations, or unreasonably burden interstate 
commerce."  Town Counsel has also noted that whether or not local regulation is permissible 
depends on whether the regulation: (1) is not unreasonably burdensome to rail carriage; and (2) 
does not discriminate against rail carriage. 
 
There is an illuminated, standing G&U sign on Maple Avenue. 
 
(Question)  In light of the background comments above and other similar railroad scenarios 
where entities such as the Surface Transportation Board and the First Circuit Court of Appeals 
have determined that local regulation may be permissible under certain circumstances, is it the 
opinion of Town Counsel that local regulation is permissible for the G&U sign on Maple Avenue 
as provided for in the Town of Upton Zoning By-Law?  Specifically, can the Town Zoning By-
Law special permit requirement for signs with an internally illuminated light source be applied?  
Can the Town Zoning By-Law setback requirement pertaining to a standing sign be applied?  
Can the Town Zoning By-Law “hours of operation” provision for an illuminated sign be applied?   
 
(Clarifying Note)  It is desired that this question be answered directly by Town Counsel 
 
 
Committee Findings: 

1. Town Counsel Response26:  The issue of local regulation of a railroad sign has not, to my 
knowledge, been addressed by the Surface Transportation Board (the "STB") or the 
federal courts interpreting the Interstate Commerce Commission Termination Act of 1995 
(the "ICCTA").…Thus, to the extent that the signage at issue is an integral part of the 
G&URR operations and its regulation would frustrate the operation of the railroad, the 
STB would likely determine that local regulation of the sign is preempted. Such a 
position would likely be based upon an argument that the signage is necessary to inform 
customers of the G&URR of its location and operations, and that without the sign 
transportation by rail would be impacted. It would be necessary, in my opinion, to 
demonstrate that the sign was not at all related to activities constituting transportation by 
rail, that regulation of the sign would not frustrate Congress' intent in enacting ICCTA, 
and that the sign is not subject to preemption protection under the ICCTA.  

                                                           
26 Reference 006 – A letter From Town Counsel to Blythe Robinson dated February 1, 2012 
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Motion to Study the Question:  Passed (5-0)  

 (Question) What happens to facilities that were constructed by G&U subject to federal 
preemption of local zoning and regulatory authority if they are sold by G&U to a non-railroad 
entity (for example, sale of the pellet packaging facility or sale of a siding)?  Can they be sold by 
G&U?  Does the Surface Transportation Board have jurisdiction over the sale of railroad assets?  
Do the Town’s zoning and permitting laws and regulations now apply to the sold assets? 
 
(Clarifying Note) It is desired that the Surface Transportation Board, Board of Selectmen and 
the Planning Board answer the question (the Surface Transportation Board regarding its 
jurisdiction over the sale; and the Board of Selectmen and Planning Board over whether zoning 
and permitting regulations apply to the sold assets.) 

 
Committee Findings: 

1. Surface Transportation Board Response27:  I discussed the issue with Mr. Myers, an 
Attorney-Advisor with the STB’s Office of Public Assistance, Governmental Affairs & 
Compliance, by phone.  He indicated that whether or not a railroad would have to obtain 
STB approval to sell an asset depends upon what the railroad is selling.  For example, the 
sale or abandonment of a rail line requires STB approval.  The sale or abandonment of a 
sidetrack would not.  I did not discuss with Mr. Myers whether or not the sale of wood 
pellet packaging facility would be subject to STB approval. 

2. Board of Selectmen Response28:  We understand that the Surface Transportation Board 
does have a divestiture process when railroad assets are sold.  If the assets are sold and 
the use of the property is no longer considered transportation by a rail carrier, then it is 
likely that the use is no longer preempted.  This would have to be studied closely to 
determine how the railroad divested themselves of the assets, and even if they divested 
themselves of the assets whether or not they retain a contractual relationship under which 
what is taking place can still be considered transportation.  Depending on the outcome of 
this process, the Town’s zoning and permitting laws and regulations may or may not 
apply.  This answer may on its face appear vague, but that is because the facts of the 
situation when and if it occurs will need to be studied in order to determine the outcome. 

3. Planning Board Response29:  In the event that G&U sold any assets that were subject to 
federal preemption of local zoning and regulatory authority under G&U ownership, the 
Planning Board would seek a legal opinion as to whether zoning and permitting 
regulations would apply to the sold assets. 

                                                           
27 As reported to the committee by Bill Taylor 
28 Reference 008 – An e-mail correspondence from Blythe Robinson to Gary Bohan dated March 13, 2012  
29 The Planning Board approved this response at their April 10, 2012 meeting 
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Motion to Study the Question:  Passed (5-0)  

(Background) In the Surface Transportation Board’s May 1, 2001 Decision on the “Joint 
Petition for Declaratory Order – Boston and Maine Corporation and Town of Ayer, MA” the 
Surface Transportation Board stated “as not all state and local regulation that affects railroads is 
preempted …  will we offer some general observations regarding the kinds of restrictions that 
might be reasonable in individual circumstances.”  The following appeared reasonable to the 
Surface Transportation Board - conditions requiring railroads to:  

• Share their plans with the community, when they are undertaking an activity for which 
another entity would require a permit;  

• Use state or local best management practices when they construct railroad facilities; 
• Implement appropriate precautionary measures at the railroad facility, so long as the 

measures are fairly applied; 
• Provide representatives to meet periodically with citizen groups or local government 

entities to seek mutually acceptable ways to address local concerns;  
• Submit environmental monitoring or testing information to local government entities for 

an appropriate period of time after operations begin; 
• Allow towns to enforce local codes for electrical, building, fire, and plumbing (as long as 

they are not applied in a discriminatory manner, unreasonably restrict the railroad from 
conducting its operations, or unnecessarily restrict interstate commerce); and  

• Permit access to facilities in emergencies and for reasonable inspection. 
 
(Question)  Have any of these conditions been agreed to with the G&U?  Specifically, is the 
G&U currently required to notify the Town before it starts any work on anything that would 
otherwise require a non-railroad entity to get permits?  If not, can the Town require it to do so?  
If so, what steps does the Town need to take to require the railroad to notify Upton as such? 
 
(Clarifying Note)  It is desired that the Board of Selectmen and Town Counsel answer the 
question. 
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Committee Findings: 

1. Board of Selectmen Response30:  As pointed out in the background for this question, the 
Ayer decision did not require that the items be binding on all railroads.  In this case the 
parties to this decision agreed to be bound by these items.  The Town of Upton has not 
put such requirements on the Grafton & Upton Railroad; however we believe that they 
are in large part following the list of items contained in your question.  Specifically:   

• The railroad shared with the Town their plans to acquire and develop the railroad 
in 2008, and financed the review of case law that was applicable (dated June 18, 
2009).  Since that time the railroad has shared with the Town their detailed plans 
for the build out of the site. 

• The railroad has retained engineering and design professionals who specialize in 
railroad facilities to design the improvements being made to the site.  We are not 
aware of any “state or local best management practices” that would pertain to a 
railroad which should be followed. 

• Implement appropriate precautionary measures – the railroad has begun to fence 
in their entire site and intends to complete it.  The completion of the work is 
dependent upon the capping of the landfill and work being done to upgrade the 
tracks.  The railroad has installed an impervious surface below the tank unloading 
area, and is in the process of installing detention basins to capture any materials 
that might spill in this process. 

• Provide representatives to meet periodically to address local concerns – the G&U 
has been accommodating in attending meetings both with staff, elected officials 
and the public to address concerns as they have come up since they have owned 
the site in Upton.  Such meeting include the Board of Selectmen, Planning Board, 
a meeting requested by the DEP, and a presentation made by the Federal Railroad 
Administration to name a few. 

• Submit environmental monitoring or testing information – we are not aware of 
any monitoring or test information that would be required by the Town.  The 
railroad is not exempt from Federal Clean Air or Water standards, and must meet 
some regulations of the State DEP.  Test information, if applicable, would be 
submitted directly to the relevant agency. 

                                                           
30 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
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• Allow Towns to enforce local codes – the railroad has been accommodating in 
submitting information to the Town’s Code Enforcement Department and 
submitting to electrical, plumbing and building inspections as applicable.  While 
they are not required to complete a permit application, they must give us notice 
that they are doing permit eligible work, and they must adhere to the requirements 
of the relevant code.  They have met this requirement. 

• Permit access to facilities in emergencies & for reasonable inspection – the 
railroad installed the gate on Depot Street at our request, and they have been very 
accommodating to the Police, Fire and Code Enforcement Departments for 
emergencies and reasonable inspections.  They have also bought and provided to 
the Town a one hour supply of chemical foam that can be used in a fire where 
water is not appropriate.  They have allowed us to install a master box so we can 
directly monitor any fire alarms, and they have given us access to their radio 
frequency so that we may communicate with them directly in cases of emergency. 

2. Town Counsel Response31:  I am not aware of any formal agreement between the Town 
and the G&URR with respect to its activities on its property. The conditions referenced in 
Joint Petition for Declaratory Order: Boston and Maine Corp. and Town of Ayer, STB 
Finance Docket No. 33971 (May I, 2001) and Boston and Maine Corp. v. Town of Ayer, 
330 F.3d 12 (1st Cir. 2003) were agreed to by the railroad and so were deemed 
reasonable as they did not involve any pre-permitting and did not otherwise interfere with 
preempted activities at the railroad property. The Town may certainly request that the 
G&URR provide notice of activities in much the same way, but enforcement of such an 
agreement would not, in my opinion, include the cessation of preempted activities on the 
railroad property. 

 

                                                           
31 Reference 006 – A letter From Town Counsel to Blythe Robinson dated February 1, 2012 
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Motion to Study the Question:  Passed (5-0)  

(Background)  Whether a particular activity is considered part of transportation by a rail carrier, 
and qualifies for federal preemption of local zoning and regulatory authority, is a case-by-case, 
fact specific determination.  As such, each activity that G&U determines to qualify for federal 
preemption can be evaluated by the Town to determine if the Town agrees that it qualifies.  If the 
Town agrees that an activity qualifies for federal preemption, the Town can work with G&U to 
“reach reasonable solutions to state and local concerns that do not unreasonably interfere with 
interstate commerce”  (from the Joint Petition for Declaratory Order – Boston and Maine 
Corporation and Town of Ayer, MA – May 1, 2001).   
 
It would be helpful to know the Town’s process to confirm (or dispute) preemption or to reach 
agreement with the G&U on reasonable solutions to the Town’s concerns.   
 
(Question)  What process does the Town follow to determine whether it agrees with the G&U 
that an activity the G&U determines to qualify for federal preemption of local zoning and 
regulatory authority does, in the Town’s determination, qualify?  If the Town does not agree that 
it qualifies, what is the process to dispute the G&U’s position?  In the event an activity is 
determined by the Town to qualify for preemption, what process does the Town follow to try to 
reach agreement with the G&U to conduct the activity in a way that addresses any concerns the 
Town may have (while not being an unduly burden to interstate commerce)? 
 
(Clarifying Note)  It is desired that the Board of Selectmen and Planning Board answer the 
question. 
 

Committee Findings: 

1. Board of Selectmen Response32:  Based upon the work done by Town Counsel in 2009 
the Town believes that the activities of the G&U qualify for federal preemption of local 
zoning.  The Board believes that the purpose of the railroad at this site is truly to transport 
materials from one type of carrier to another, i.e. rail to truck or truck to rail.  In the case 
of wood pellets the railroad is unloading the material into silos because it is transported 
loose in railcars, and it is then bagged so it can be further transported to its end 
destination by truck.  We understand that the railroad is not manufacturing anything at 
the site or changing the materials in any way from how they are delivered.  Furthermore, 
the Upton site is not the end destination for any materials. 
 
The Board also believes that its process to this point of having an open dialogue and 
communication with the railroad is the best method for addressing the Town’s concerns 

                                                           
32 Reference 003 - A memorandum from Blythe Robinson to the Railroad Fact Finding Committee dated 02/01/12 
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without being an undue burden to interstate commerce.  Up until now that process has 
yielded the Town with:  

• Resources to review the case law on the topic to determine the Town’s position on 
the matter 

• The railroad has provided the Town with plans for the build out of the site, and 
information about what it intends to transport through this yard. 

• The railroad has provided access to the site by all relevant Town boards and 
departments to review its facilities as appropriate.  They put in a gate at Depot 
Street for access to the site.  They built a door on the side of the pellet building for 
access fire alarm panel and sprinkler room.   

• The railroad submitted to a site visit by the State Department of Environmental 
Protection, and regular visits by the Federal Railroad Administration 

• The railroad has provided the Code Enforcement and Water Departments with 
plans for its facilities that require inspection and approval 

• The railroad has provided installation of a fire alarm master box, access to their 
radio frequency in case of emergencies, foam and equipment to appropriately 
respond to a chemical fire, and training of fire department personnel on 
familiarization with railroad operations and hazardous materials.  Through Dana 
Corp. they’ve also provided training on cargo tanks so our staff is familiar with 
the process.  Another session is planned in April on the newly purchased foam. 

• The railroad is working with the Town to reach a solution on the status of the 
Town’s sewer line to the Wastewater treatment plant that runs through the 
railroad’s property 

• Railroad personnel have been very responsive to Town staff that are responding to 
residents’ complaints about the facility and where possible have made 
accommodations to satisfy the concerns raised. 

2. Planning Board Response33:  The Planning Board would encourage G&U to meet with 
the Planning Board to discuss any ongoing or proposed G&U activities and for G&U to 
provide the necessary information to the Planning Board such that the board could 
perform a proper review.  Upon Planning Board review, the board would consider taking 
any appropriate course of action required to resolve any uncertainty regarding the status 
of any such proposed activities.  If there was agreement as to the preemptive status of 
G&U activities, the board would encourage that G&U work with the Planning Board and 
other local officials to reach reasonable solutions to any local concerns.   

 

                                                           
33 The Planning Board approved this response at their April 10, 2012 meeting  
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Motion to Study the Question:  Passed (3-2)  

(Background)  Whether a particular activity constitutes “transportation by rail carrier” and 
qualifies for preemption is a case-by-case, fact specific determination that can only be made by 
the STB.   As such, the Committee must have a thorough understanding of the activities 
conducted by the G&U in order to determine whether it believes all or some of those activities 
might be deemed “transportation by rail carrier” by the STB in order to determine whether to 
seek a ruling from the STB.  The following questions are intended to help gain a thorough 
understanding of the pellet bagging activities. 

(Questions) Is wood dust (aka fines) removed from the pellets before they are bagged?  If so, 
what is the process for removing the dust?  Vacuuming?  Screening?  Both?  Another operation?  
If wood dust is removed, are wood pellets manufactured from the collected dust?  Are the pellets 
bagged in bags designed for retail sale?  For example, do they display such things as: UPC/bar 
code, the manufacturer’s name, product name, and/or quantitative and qualitative information 
about the wood pellets, and/or storage and/or use instructions? Do the manufacturers specify how 
the pellets are bagged and palletized (for example, such things as what bags to use, quantity, type 
of seal, fines content, moisture content, contaminant content, number of bags per pallet, how 
and/or what materials are used to wrap pallets), either directly or through a party acting on their 
behalf? Do the pellet manufacturers provide the bags or are they acquired subject to 
specifications provided by the manufacturers? 

(Clarifying Note)  It is intended that any of the Town departments that have knowledge of how 
the pallet bagging operation is conducted answer the questions or, for any questions the Town 
cannot answer, that the Board of Selectmen or Town Manager ask the G&U to answer the 
questions.  
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Committee Findings: 

1. G&U Response34: Wood dust is removed by means of vacuuming and screening before 
pellets are bagged.  Wood dust has not been reused or repelletized35.  Bags intended for 
retail sale are acquired by the transloading subcontractor subject to specifications 
provided by the producers, and the bags display the producer's name and various other 
information specified by the producers.  A standard bag containing 40 pounds of pellets 
and is generally shipped out of the yard by truck on pallets containing 50 bags each.  At 
this time, Grafton & Upton Railroad is providing transloading services for 3 pellet 
producers at the yard. 

 

                                                           
34 Reference 010 - An e-mail dated April 26, 2012 from James Howard to Blythe Robinson 
35  This statement is different from the following statement made by John Kronopolus, MA Department of 
Environmental Protection (DEP): “any dust is collected, made into pellets, and bagged.” This is documented in his 
memo summarizing a visit made to the Maple Avenue facility on May 11, 2011 by representatives of MA DEP, the 
Upton Town Manager, members of the Upton Board of Health, and the Chief of the Upton Fire Department with 
representatives of G&U and GU Rail Care. (see Reference 026) 
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Motion to Study the Question:  Passed (3-2)  

(Background)  Whether a particular activity constitutes “transportation by rail carrier” and 
qualifies for preemption is a case-by-case, fact specific determination that can only be made by 
the STB.   As such, the Committee must know who is conducting the activities in order to 
determine whether it believes all or some of those activities might be deemed “transportation by 
rail carrier” by the STB in order to determine whether to seek a ruling from the STB.  
The following statements, taken from a December 30, 2011 press release by Viridis Energy, 
Inc.36, could be taken to mean that the pellet packaging is no longer being done by the G&U, 
either directly or through its subcontractor, Grafton Upton Railcare: 

• “Viridis Energy, Inc. announced today that, in an effort to reduce the costs of transporting 
wood pellets to the New England states, it has entered into a partnership with the Grafton 
Upton Railroad, a local short-line railroad, and Dana Transport, a national carrier and 
transportation service company. 

• “The Grafton Upton Dana Transport facility located in Upton, MA…” 
• “The Grafton Upton Railroad established a joint partnership with Dana Transport to 

develop the rail center in Upton, MA.” 
• “Transferring the packaging of our bulk wood pellets to Dana Transport, not only reduces 

freight and spoilage cost, but has a positive impact on our plant’s production capacity.” 
(Quote from Christopher Robertson, Viridis’ CEO) 

• “We look forward to developing a mutually beneficial alliance with Viridis.  (Quote from 
Ron Dana, Dana Transport’s founder and CEO) 

 
(Question)  Is the G&U still performing the pellet packaging activities? 
 
(Clarifying Note)  It is intended that the Board of Selectmen or the Town Manager ask the G&U 
to answer the question.  
 

Committee Findings: 

1. G&U Response37: Viridis Energy produces wood pellets and ships them by rail to the 
Upton yard.  At the yard, Grafton Upton Railcare, the railroad's transloading 
subcontractor, unloads the rail cars, transfers the pellets into bags and loads the bags onto 
trucks for final delivery.  Grafton & Upton Railroad does not speak for Viridis Energy 
and is not privy to any relationship that it might have with Dana Transport. 

 

                                                           
36 Reference 021 - Viridis Press Release (December 30, 2011) 
37 Reference 010 - An e-mail dated April 26, 2012 from James Howard to Blythe Robinson 
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Motion to Study the Question:  Passed (5-0)  

 (Question)  Does the Town have current “as-built” plan or plans or any other plan or plans that 
show substantially what is currently at the rail yard on Maple Avenue? 
 
(Clarifying Note)  It is intended that the Town Manager answer the question and that the Town 
Manager engage other Town departments as needed.  
 

Committee Findings: 

1. Town Manager Response38:  “As built” plans are not required for buildings of the size of 
what exists at the G&U Rail yard.  Buildings that are larger than 35,000 cubic feet must 
adhere to 780 CMR 116.0 (Controlled Construction), and under this regulation as built 
plans must be submitted for buildings of this size or larger.  The Selectmen’s Office has 
on file a Master Site Plan for the rail yard, and a site plan for drainage improvements. 

                                                           
38 Reference 011 – A letter dated February 10, 2012 from Blythe Robinson to the Railroad Fact Finding Committee 
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Motion to Study the Question:  Passed (5-0)  

 (Question)  Has the G&U completed construction of the detention basin? 
 
(Clarifying Note)  It is intended that the Board of Selectmen or the Town Manager ask the G&U 
to answer the question.  
 

Committee Findings: 

1. G&U Response39:  Work on the detention basin is in progress, but it has not been 
completed. 

 

                                                           
39  Reference 010 - An email dated April 26, 2012 from James Howard to Blythe Robinson 
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Motion to Study the Question:  Passed (4-1)  

(Background)  The Committee can incorporate statements from the Town’s Railroad FAQs in 
its findings by evaluating and documenting the source of the information.  
 
(Question)  What is the source of the information for this statement in the Town’s Railroad 
FAQs: “Although the railroad site is geographically close to the Town’s well field on Glen 
Avenue, the railroad and well field are in different zones.  Furthermore, the aquifer from which 
we draw our water runs from the well field towards the railroad, so even if a spill were to reach 
the ground, it would not flow to the area where the Town draws water.” 
  
(Clarifying Note)  It is intended that the Board of Selectmen or the Town Manager answer the 
question.  
 

Committee Findings: 

1. Town Manager Response40:  Attached please find a copy of the Mass DEP Zone II 
delineation map of the Glen Avenue well field41, which is protected under the Town’s 
groundwater protection by-law.  As you will not the railroad property is not in this zone.  
I have also attached a copy of the Board of Health’s groundwater protection by-law that 
references Zone II42. 

 
2. Committee Research: The statement in the Town’s website Railroad FAQ that “the 

aquifer from which we draw our water runs from the well field towards the railroad, so 
even if a spill were to reach the ground, it would not flow to the area where the Town 
draws water” is supported by a statement in a report prepared for the DEP related to the 
landfill remediation that states the “groundwater beneath the landfill generally flow[s] 
west-southwest towards the West River.”43 

 

                                                           
40 Reference 011 - A letter dated February 10, 2012 from Blythe Robinson to the Railroad Fact Finding Committee 
41 Reference 015 – Glenn Well Field – Zone 2 – Ortho Map 
42 Reference 016 – Upton Board of Health Ground Water Protection Bylaw 
43 “Phase II Comprehensive Site Assessment – Former Town of Upton Landfill” Woodard & Curran – Section 4.2.6 
Groundwater Elevation and Stream Stage Elevation Results (Page 4-10) last sentence states “Results confirm 
earlier studies which show groundwater beneath the landfill generally flowing west-southwest towards the West 
River.”  The full report is available on-line at: 
http://public.dep.state.ma.us/fileviewer/Default.aspx?formdataid=0&documentid=20750 

http://public.dep.state.ma.us/fileviewer/Default.aspx?formdataid=0&documentid=20750
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Motion to Study the Question:  Passed (5-0)  

(Background)   The G&U’s website indicates that “trailer/car cleaning” is one of the services 
that is offered at the rail yard on Maple Avenue.  If the cleaning activity is occurring or likely to 
occur soon, it may be an activity that the Committee would want to investigate, especially if 
cleaning trailers or cars that held hazardous materials, if for no other reason, in order to describe 
to the community how any risks are managed. 
 
(Question)  Is trailer/car cleaning currently being conducted at the rail yard?  If not, are there 
plans to offer the service and, if so, how soon?  Are/will tanks/cars that held hazardous materials 
be cleaned? 
 
(Clarifying Note)  It is intended that the Board of Selectmen or the Town Manager ask the G&U 
to answer the question.  
 

Committee Findings: 

1. G&U Response44:  No trailer or car cleaning operations occur at the yard. 
 

 

                                                           
44  Reference 010 - An e-mail dated April 26, 2012 from James Howard to Blythe Robinson 
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Motion to Study the Question:  Passed (5-0)  

(Background)  The Town could be negatively impacted by the truck traffic associated with the 
rail yard - for example, noise, accidents, spills, air pollution, and road wear & tear. 
 
(Question)  What steps has the Town taken to assess and, if appropriate, manage the impacts of 
the additional truck traffic. 
 
(Clarifying Note)  It is intended that the Board of Selectmen or Town Manager answer the 
question and that the engage other Town departments as needed.  
 

Committee Findings: 

1. Town Manager Response45:  The Town has reviewed the site line of the entrance and exit 
for the rail road on Maple Avenue.  We are satisfied that the site line for both ingress and 
egress to the site will be sufficient.  The exit driveway from the site has not been built 
yet, although the trees are cleared where this will be located.  The rail road is using the 
entrance for both uses until the site work is complete.  Traffic regulations do not allow us 
to limit truck traffic on Maple Avenue to the site because it is an industrial/commercially 
zoned property.  Depending on traffic counts we can do that in residential zones, but it 
does not apply here.   
 
The Police Department has coordinated with the State Police Traffic Team to conduct 
truck inspections and enforcement in the past.  The Chief plans to have the State Police 
provide training to all of our police officers on what to look for with regard to trucks, and 
to contact the police if we see a vehicle that we believe has violations.  We will also work 
with the State to have the Truck Team out in Upton conducting surprise inspections in the 
future as their schedule allows to review traffic counts for Maple Avenue to determine 
whether or not truck traffic can be re-routed to another location.  Lines of sight at the 
driveway are fine. 
 
The TIP program covers the reconstruction and upgrade of Hartford Avenue North/High 
Street/Hopkinton Road from the intersection of Route 140 to the Hopkinton line.  We are 
in the design stage of this project which contemplates intersection improvements at the 
Route 140/Hartford Avenue and Pratt Pond intersections.  These improvements should 
increase safety for all vehicle traffic and pedestrians along this corridor, and ease traffic 
through the intersections which can be problematic at different times of day.  The 
improvements, however, do not extend down Maple Avenue.

                                                           
45 Reference 011 - A letter dated February 10, 2012 from Blythe Robinson to the Railroad Fact Finding Committee 
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Motion to Study the Question:  Passed (5-0)  

(Background)  The Federal Railroad Administration has indicated that the distinction between 
carrier tracks and private tracks is important in determining regulatory jurisdiction.    
 
(Question)  What tracks on the Maple Avenue site are carrier tracks?  What tracks on the Maple 
Avenue site are private tracks?  Are the private tracks leased? Are they outside the G&U right-
of-way? 
 
(Clarifying Note)  It is desired that this question be answered by G&U and the Federal Railroad 
Administration 
 

Committee Findings: 

1. G&U Response46:  The entire yard is under the control and subject to the use of Grafton 
& Upton Railroad.  There are no tracks in the yard that are private or sub leased. 

2. FRA Response:  Both the local office and Washington DC office of the Federal Railroad 
Administration were contacted requesting a response to this question.  The Committee 
did not receive a response from either Federal Railroad Administration office.   

 
 

                                                           
46 Reference 010 - An e-mail dated April 26, 2012 from James Howard to Blythe Robinson 
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Motion to Study the Question:  Passed (4-1)  

(Background)  The Federal Railroad Administration’s (FRA) determination that certain 
activities conducted by Grafton Upton Railcare on behalf of G&U qualify for preemption of 
local hazardous material and railroad safety laws and regulations may play a role in the 
Committee’s assessment of whether the STB would consider that activities conducted by Grafton 
Upton Railcare on behalf of G&U qualify for preemption of local zoning laws and regulations.    

(Question)  What activities did the FRA consider and what criteria did the FRA use in their 
analysis of the contract between G&U and Grafton Upton Railcare in making their 
determination? 

(Clarifying Note)  It is desired that the FRA answer this question.  
 

Committee Findings: 

1. FRA Response:  Both the local office and Washington DC office of the Federal Railroad 
Administration were contacted requesting a response to this question.  The Committee 
did not receive a response from either Federal Railroad Administration office.     
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Motion to Study the Question:  Passed (5-0)  

(Background)  The Federal Railroad Administration’s (FRA) is responsible for confirming that 
G&U is complying with Federal hazardous materials laws and regulations.    
  
(Question)  Are the results of the FRA’s compliance audits public?  Do they notify the Town if 
they discover an issue? 
  
(Clarifying Note)  It is desired that the FRA answer this question.  
 

Committee Findings: 

1. FRA Response:  Both the local office and Washington DC office of the Federal Railroad 
Administration were contacted requesting a response to this question.  The Committee 
did not receive a response from either Federal Railroad Administration office. 
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Motion to Study the Question:  Passed (5-0)  

(Background)  The railroad tracks pass through the Glen Ave. wells Zone II recharge area. 

(Question)  Are there any Federal laws or regulations that apply specifically to transporting 
hazardous materials through a Zone II area?  Are there any specific emergency preparedness 
plans related to a spill in a Zone II area? 

(Clarifying Note)  It is desired that the FRA answer the first part of the question and that the 
Fire Department answer the second part of the question.  
 

Committee Findings: 

1. FRA Response:  Both the local office and Washington DC office of the Federal Railroad 
Administration were contacted requesting a response to this question.  The Committee 
did not receive a response from either Federal Railroad Administration office.     

2. Fire Department Response47:  Firefighters in Upton are not trained to identify a spill site 
location by a Zone designation.  We follow the same procedures for all incidents 
involving a spill of a hazardous material which is to first identify the spilled material and 
secondly to identify the quantity. Firefighters in Upton and most of Massachusetts then 
follow DEP guidelines for clean up which allow us two potential courses of initial action 
regardless of their location. The first course of action is for spills that involve 10 gallons 
or less of primarily petroleum based products. DEP will allow fire departments as well as 
industry to clean up spills less than 10 gallons with speedy dry as long as the material 
does not “drip” from the speedy dry. This is referred to as the “drip rule” 
 
If a spilled material exceeds 10 gallons, DEP requires the responsible party to notify 
them. If no responsible party is present, the fire department will typically make 
notification to DEP.  Typically a representative from DEP will respond directly to an 
incident to determine responsibility and make arrangements for clean up. Depending on 
several factors such as the type and size of a spill, the State hazardous materials response 
team may also be requested to respond. In the case of a release of an unusually dangerous 
or poisonous substance, DEP and the State hazardous materials response team would be 
notified regardless of the quantity or location.   

 
 

                                                           
47 Reference 013 – An e-mail from Blythe Robinson to Gary Bohan dated 03/14/12 
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Motion to Study the Question:  Passed (4-0)  

(Background):  It is important that the committee and the public know the fundamental 
definitive/meaning of preemption; with respect to Federal, State and Local regulations. 

(Question):  What does railroad preemption mean with respect to regulatory oversight and/or 
governance? 

(Clarifying Note):  It is desired that this question be answered with assistance from Town 
Counsel, an STB (Surface Transportation Board) representative or a FRA (Federal Railroad 
Administration) representative as required.  
 

Committee Findings: 

1. Response:  Federal law preempts state and local power to independently review the 
environmental impact and land use consequences of construction projects dealing with 
railroad or the operation of railroads.  The Surface Transportation Board’s primary 
mission is economic regulation of railroads including railroad mergers and line sales, 
resolving railroad rates and service disputes, and reviewing railroad abandonment and 
construction license.  The regulation of the safety of rail transportation once operations 
have begun is under the jurisdiction of the Federal Railroad Administration.   
 
This answer can be validated in a number published documents including: 

• 49 USC §10348 

• 49 USC §10549 

• 49 USC §10501(b) Preemption attachment50 

• Testimony of Roger Nober, Chairman of STB, March 5, 200451 

• Testimony of Douglas Buttrey, Chairman of STB Board, May 23, 200652 

                                                           
48 Reference 012 – 49 USC §103 
49 Reference 014 - 49 USC §105 
50 Reference 020 - 49 USC §10501(b) Preemption attachment 
51 Reference 018 - Testimony of Roger Nober, Chairman of STB, March 5, 2004 
52 Reference 019 - Testimony of Douglas Buttrey, Chairman of STB Board, May 23, 2006 
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The Surface Transportation Board has exclusive jurisdiction over transportation by rail 
carriers and expressly preempts any state law remedies with respect to rail transportation.  
{49 USC §10501(b)} 
 

• “The Board’s jurisdiction over common carrier railroad lines that are part of the 
national rail network is exclusive and the statute preempts state and local 
jurisdiction from applying any overlapping laws and regulations.  Thus, state and 
local permitting or pre-clearance requirements (including environmental 
requirements) are preempted from applying to such rail carriers because by their 
nature they interfere with interstate commerce.”(Testimony, Roger Nober, page 4) 

• “When states or localities are acting on their own, certain types of actions are 
categorically preempted, regardless of the context or basis of the action.  This 
includes any form of permitting or preclearance requirements such as building, 
zoning, and environmental and land use permitting which could be used to deny 
or defeat a railroad’s ability to conduct its rail operation or to proceed with 
activities that the Board has authorized.”  {Testimony, Douglas Buttery, page 2} 
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Motion to Study the Question:  Passed (4-0)  

(Background):  It is important that the committee and the public be able to define when railroad 
preemption can be affirmed and when it can’t be affirmed. 
 
(Question):  What activity or conditions would trigger a railroad to have preempted status? 
 
(Clarifying Note):  It is desired that this question be answered with assistance from Town 
Counsel, an STB (Surface Transportation Board) representative, or a FRA (Federal Railroad 
Administration) representative as required. 
 

Committee Findings: 

1. Response:  Two types of state and local actions are categorically preempted: 

a. Any form of state and local regulation or permitting that by its nature, could be used 
to deny or defeat the railroad’s ability to conduct its transportation operations. 

b. State or local regulation of matters directly regulated by the Surface Transportation 
Board. (49 USC §10501(b) Preemption, attachment) 

2. This answer can be further validated in a number of published documents.53  

• 49 USC §105 

• 49 USC §10501(b) Preemption, attachment 

• Testimony of Roger Nober, Chairman of the STB, March 5, 2004 

• Testimony of Douglas Buttrey, Chairman of the STB, May 23, 2006 

 
 

 

                                                           
53 Reference 014 - 49 USC §105 

 Reference 018 - Testimony of Roger Nober, Chairman of the STB, March 5, 2004 

 Reference 019 - Testimony of Douglas Buttrey, Chairman of the STB, May 23, 2006 

 Reference 020 - 49 USC §10501(b) Preemption, attachment  
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Motion to Study the Question:  Passed (4-0)  

(Background): The conditions and/or activities that define railroad preemption can’t be 
disputed.  What can be disputed is if the conditions and/or activities have been met to be given 
preempted status. 

(Question – part 1):  What government agency(s) enforce safety regulations and governance of 
railroads and what authority does each listed agency have? 

(Question – part 2):  When a condition and/or activity are in dispute what process and 
agency(s) would resolve the matter? 

(Clarifying Note):  It is desired that this question be answered with assistance from Town 
Counsel, an STB (Surface Transportation Board) representative, or a FRA (Federal Railroad 
Administration) representative as required.  
 

Committee Findings: 

What government agency(s) enforce safety regulations and governance of railroads and what 
authority does each listed agency have? 

 
1. The Federal Railroad Administration has the role, responsibility and authority to insure 

that all railroad safety laws of the United States are fulfilled (49 USC §103).   
 
2. The Surface Transportation Board has exclusive jurisdiction over transportation by rail 

carrier (49 USC §105). 
 

When a condition and/or activity are in dispute what process and agency(s) would resolve the 
matter? 

 
3. The Surface Transportation Board interprets preemption cases that require a license & 

environmental review.  In other types of case either a federal court or the Surface 
Transportation Board in a declaratory order. (49 USC §10501(b) Preemption, attachment)  

 
4. These answers can be further validated in a number of published documents.54 

                                                           
54 Reference 012 - 49 USC §103 
 Reference 014 - 49 USC §105 
 Reference 018 - Testimony of Roger Nober, Chairman of the STB, March 5, 2004 
 Reference 019 - Testimony of Douglas Buttrey, Chairman of the STB, May 23, 2006 
 Reference 020 - 49 USC §10501(b) Preemption, attachment   
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Motion to Study the Question:  Passed (3-0)  

(Background): It is important that the committee and the public be able to define what 
transportation and transloading is with respect to a railroad operation.  Most of the concerns 
about who has jurisdictional oversight of the West Upton rail yard can be determined if these two 
terms can be defined. 
 
(Question A):  What is considered transportation by a rail carrier? 

(Question B):  What is considered transloading by a rail carrier? 

(Clarifying Note):  It is desired that these questions be answered by either Town Counsel, a 
Surface Transportation Board representative, a Federal Railroad Administration representative or 
by a Governmental code, regulation, law or ruling. 
 

Committee Findings: 
 

1. Transportation by a rail carrier includes a locomotive…yard, property, facility…of any 
kind related to the movement of passengers or property … by rail, regardless of 
ownership or an agreement concerning use; and services related to that 
movement…transfer in transit…handling, and interchange of passengers and property. 

 
2. Transloading is the process of transferring passengers and/or property from one mode of 

transportation to another.  This answer can be validated in a number of published 
documents.55  

3. The US Department of Transportation Federal Highway Administration has a glossary of 
freight terms that includes this definition for transloading: 

Transloading - Transferring bulk shipments from the vehicle/container of 
one mode to that of another at a terminal interchange point. 

 
This definition is included on the Town's existing website Railroad FAQs 
http://www.upton.ma.us/pages/railroad-faqs.php 

                                                           
55  Reference 022 - 49 USC §10102: Definitions 

 Reference 023 - US Court of Appeals – 5th Circuit: Docket #10-11041 

 Reference 024 - Statement of Christopher Oehrle – STB Finance Docket #34444 

 Reference 025 - UPDS: Transload 101 – Basic Transloading  

http://www.upton.ma.us/pages/railroad-faqs.php
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4. Transloading is also referred to in a case decided by the 3rd Circuit Court of Appeals 
(Susquehanna v. Jackson).  This is the footnote in their decision: 
 

“Transloading” is a term of art in the bulk transportation industry.   It 
means “[t]ransferring bulk shipments from the vehicle/container of one 
mode to that of another at a terminal interchange point.”   U.S. Dep't of 
Transp., Fed. Highway Admin., Freight Prof'l Dev. Prog., Freight 
Glossary, available at: http://ops.fhwa.dot.gov/freight/FPD/glossary/#t 

In the context of this case, it refers to transferring solid waste from trucks (which carried 
it from its point of origin) to Susquehanna rail cars (for carriage to landfills). 

 
 

http://ops.fhwa.dot.gov/freight/FPD/glossary/#t
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The Board of Selectmen has voted to form an ad hoc committee to be designated as the 
Railroad Fact Finding Committee.  

The committee is charged with researching the operations of railroad activity in Upton, 
specifically as to how it impacts public safety and health concerns of the community. The study 
shall be comprehensive in that it will include an analysis of the railroad’s compliance of local, 
state and federal law.  

Organization 

The committee is to be comprised of three elected officials; one elected from within the 
Board of Selectmen; one elected from within the Board of Health and one elected from within 
the Planning Board. These three elected officials shall appoint two citizens at large to serve as 
members on the committee. All members elected or appointed shall have equal authority as 
members of the committee.  

The Town Manager (non-participatory member) shall call the first meeting of the elected 
members, who shall appoint the two citizens at large. Once the five members are determined, the 
committee shall post a meeting, to vote amongst themselves, the position of Chair, Vice Chair 
and Recording Secretary.  

Charge 

1. All meetings are to be in compliance of the Open Meeting Law C28, s 18 to 25. 

2. The committee shall research and investigate any or all activities of the railroad operations 
in Upton that either directly or indirectly impact public safety or the health of the 
community. 

3. The committee shall research as to whether the railroad has a pre-empted status from local 
and state laws. 

4. The committee will be the sole authority in determining the structure and the procedures as 
to how they perform their charge. 

5. It is understood that research will be conducted outside of a posted meeting; however the 
findings of any research shall be publically documented at their next posted meeting. 

6. The committee will be provided access to all public records and documents held by the town 
pertaining to the railroad ownership and operations. This information is to be requested 
through the Town Manager’s office. 
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7. The committee shall have access to all legal opinions that have been provided to the town 
with respect to the railroad operations. This information shall be requested through the 
Town Manager’s office. Should the committee seek additional information or opinion from 
town counsel, the committee shall submit a written request to the Board of Selectmen for 
access to counsel, with an estimate of the cost for the services requested. The Board of 
Selectmen will review the funding request at their next scheduled meeting. 

8. The committee will be given a stipend of up to $1500 for the purpose of filing for a ruling 
from the Surface Transportation Board, should they wish to take that action. 

9. The committee will have the authority to conduct interviews with town officials and public 
employees, provided the request to interview is forwarded in writing to the managing 
authority. 

10. Although no completion date is to be set, the committee is encouraged to work on a 
reasonable time-line for submission of their findings. 

11. At the completion of the committee’s research and deliberation, the committee shall provide 
a written report of their findings and recommendations. This report shall be comprehensive, 
in that all findings shall be documented as to the source and the information which brought 
the committee to its final conclusions. The findings should clearly delineate the authority the 
Town has over railroad operations and further shall recommend how these authorities shall 
be exercised. 

12. This report shall become public record and shall be submitted to the Board of Selectmen in a 
posted meeting for further dissemination to the public at large.  

13. Upon acceptance of the committee report by the Board of Selectmen, the committee shall be 
dissolved with appreciation for their contributions to the Town.
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Applicability  

The procedure described herein shall pertain specifically to fact-based questions.  In other 
words, this procedure shall apply to questions that rely on facts for answers (i.e. - were any Plans 
submitted to the Town?) rather than policy-type questions or subjective-type questions (i.e. – 
should the Town file for a ruling from the Surface Transportation Board?).  

Procedure 

Step One: Committee members shall be responsible for reviewing all questions brought before 
the Committee including questions received from town boards, town officials, citizens, etc.  
Committee members are also encouraged to develop their own questions.   

Step Two: If any Committee member wants the Committee to potentially study a particular 
question, then that member may raise the question and the question shall be entered into a master 
list of Committee questions.  Members can subsequently decide to consolidate, refine or 
otherwise edit their raised question.  The Committee master list of questions shall be limited to 
those questions raised by Committee members.  

Step Three: The Committee shall decide to study a particular question only upon a formal motion 
to do so, followed by a favorable vote of a majority of the Committee membership (i.e. – at least 
three votes).  Questions that do not receive a favorable vote of a majority of the Committee 
membership shall not be studied by the Committee and the corresponding failed motion shall be 
documented by a roll call vote. 

Step Four: Upon deciding to study a particular question, the Committee shall do the necessary 
investigative research and shall report on all Committee findings.  All applicable reference 
material shall be: formally submitted to the Committee; included in the Committee list of 
submissions; and cited as part of that particular Committee finding.
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1. Findings shall only be reported on those questions approved for study by the Committee 

2. The Committee member responsible for submitting the question to the Committee shall 
be responsible for reporting preliminary findings in response to their question. 

3. A Committee member may perform research with another committee member outside of 
posted open meetings.  However, all preliminary findings and corresponding cited 
submissions must be formally submitted to the Committee during a posted open meeting. 

4. Findings must be based on factual information with cited reference material where 
applicable.  Committee interviews with town officials and others may also be referenced. 

5. Findings shall not include the opinions of Committee members, even if there is consensus 
regarding a particular Committee opinion.  However, findings may include opinions of 
others (i.e. – the Committee finds that it is the opinion of Counsel that “such and such…” 
applies to …) 

6. Findings may reference information not presently available to the Committee (i.e. – the 
Committee was unable to determine “such and such...” because the following information 
is currently unavailable to the Committee, …)   

7. Following the initial submittal of preliminary findings, other Committee members shall 
be responsible for reviewing these preliminary findings.  Other Committee members may 
also supplement these preliminary findings by submitting their own additional 
preliminary findings to any particular question using the same criteria as described above. 

8. Once all preliminary findings for a particular question have been submitted and reviewed 
by the Committee, the Committee shall proceed to finalizing the Committee findings.  
This shall be done by making a formal motion on the findings for a particular question to 
be approved by a majority of the Committee membership.   

9. Any Committee member may place part of a “finding” on HOLD (similar to the Annual 
Town Meeting budget approval process) in order to facilitate the process.  The 
Committee shall subsequently return to any items on HOLD and work towards resolving 
any areas of concern.  Given that the findings are factual in nature, the expectation is that 
resolving items on HOLD should typically entail minor edits.  However, in the absence of 
such resolution, the Committee may consider various methods of documentation (i.e. - an 
asterisk or footnote to denote such occurrences).  
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KOPELMAN AND PAIGE, P.C. 

January 19, 2012 

BY FACSIMILE (508) 529-1010 

Ms. Blythe C. Robinson 
Town Manager 
Upton Town Hall 
1 Main Street, Box 1 
Upton, MA 01568 

Re: Grafton-Upton Railroad 

Dear Ms. Robinson: 

The Leader in Municipal Law 

1 01 Arch Street 
Boston, MA 02110 
T: 617.556.0007 
F: 617.654.1735 
www.k-plaw.com 

Mark R. Reich 
mreich@k-plaw.com 

You have forwarded to me questions raised by the Town's Railroad Fact Finding Committee 
relative to the status of operations being undertaken by the Grafton-Upton Railroad (the "GURR"). It 
is my understanding that the Committee is reviewing the GURR operations to determine whether a 
petition should be filed with the Surface Transportation Board (the "STB") challenging GURR's 
exempt status. In particular, the Committee is examining the GURR's practice of transferring wood 
pellets from bulk rail cars into forty pound bags to determine whether such action constitutes 
transportation by rail and thus is exempt from local regulations. 

The Committee has requested that I respond briefly to specific questions. I will list those 
questions below and provide brief answers as requested. 

Question 1: Has Town Counsel determined that G&U has control ofthe Maple Avenue site 
including control of the uses, activities and operations associated with the site? If so, what 
agreements were considered by Town Counsel? Did Town Counsel consider those agreements in 
their entirety? If so, did Town Counsel conclude these agreements confirm preemption with regard 
to the uses, activities and operations associated with the Maple A venue site? 

Please be advised that formal determination of matters included in this and other questions 
may only be made by the STB and not by Town Counsel. It is Town Counsel's role to advise the 
Town through the issuance of opinions based upon available information. Town Counsel was not 
requested to undertake a title review of the railroad site. Instead, Town Counsel relied upon 
communications from counsel for GURR, in particular a memorandum included in an e-mail dated 
August 11, 2011 summarizing the terms and conditions ofthe Terminal Transloading Agreement 
dated December 30,2010 between Grafton & Upton Railroad Company and Grafton Upton Railcare 
LLC, and a letter. dated August 18, 2011 discussing the ownership and control of the rail yard and 
issues with transloading and the handling of wood pellets. I have attached both of these documents 
for your information. The August 18, 2011 letter cited to cased previously reviewed by me, 
including the STB case entitled New England Trans rail, LLC, d/b/a Wilmington & Woburn 

Boston • Worcester • Northampton • Lenox 
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Terminal Ry.- Construction, Acquisition and Operation Exemption- In Wilmington and Woburn, 
MA, STB Finance Docket No. 34797, decision served July 10, 2007, in which case this firm 
successfully represented the City of Woburn. 

The term "transportation" is defined in the Interstate Commerce Commission Termination 
Act of 1995 (the "ICCTA") to include "services related to that movement, including receipt, 
delivery, elevation, transfer in transit, refrigeration, icing, ventilation, storage, handling, and 
interchange of passengers and property." 49 U.S.C. §10102(9). The case law interpreting the 
ICCTA does not clearly define the term "handling." Several cases define transportation as including 
the delivery and unloading of property. Sec. of Agriculture v. U.S., 347 U.S. 645 (1954); Railroad 
Ret. Bd. v. Duquesne Warehouse Co., 326 U.S. 446 (1946). Specifically, after a carrier has 
delivered the property, the receiver unloads it, and both activities are considered transportation. In 
addition, the STB has determined that transportation includes activities such as baling and wrapping, 
which make transportation of property more efficient. New England Trans rail, at 9. In the matter at 
issue, the bagging of pellets coming from bulk rail cars appears to fit within the STB's view of 
transportation by rail carrier. 

In my opinion, based upon the information provided, including the description of the 
contractual relationships between the various parties involved in the GURR operations and the 
description of the railroad operations, and with no basis to deem the information unreliable, the 
operation conducted by or under the auspices of GURR in transferring wood pellets from bulk rail 
cars to forty pound bags constitutes handling as a component of transportation by rail carrier. This 
activity is, in my opinion, consistent with those activities deemed by the STB to be forms of 
handling exempt from local regulation under the ICCTA. 

Question 2: Was Town Counsel subsequently provided with all relevant information pertaining to 
the questions they raised? If so, what determinations were made by Town Counsel? Did Town 
Counsel confirm ·preemption with regard to the wood pellet operation? 

As noted above, Town Counsel relied upon information provided by GURR's counsel. 
Town Counsel has been advised that the agreements summarized in the August 11, 2011 
memorandum from counsel contain confidential information, and counsel was reluctant to release 
those agreements to the Town in their entirety and have them become public records. The substance 
of those agreements, as related by GURR' s counsel, indicate that the operations at the railroad site 
are conducted in such a manner as to constitute transportation by rail generally preempted from local 
regulation, in my opinion. 

Question 5: If such relevant information was unavailable to the Town, what options would be 
available to obtain this missing information so that proper determinations could be made? Would 
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this missing information be discoverable at the Surface Transportation Board if a corresponding 
"Petition For Declaratory Order" was filed? 

Information relative to the ownership of the site might be available in the records of the 
Registry of Deeds. Additional information may be discoverable through a subpoena issued upon 
direction of the STB pursuant to the provisions of 49 U.S.C. § 1113.2 as part of the formal complaint 
process. The filing of such a complaint must be undertaken utilizing the procedures outlined in 49 
CFR 1111. Such a complaint must include the names and addresses of the all complaining parties 
and all defendants; must identify the facts upon which the complaining party has based the 
complaint; must reference specific statutes or regulations and explain the application of those 
statutes or regulations to the complaint, and; must include a detailed statement of the relief the 
complaining party is seeking. 49 CFR 1111.1(a). Complying with this process is thus a significant 
undertaking. 

Again, as indicated above, I have relied upon the information provided by GURR and its 
counsel, and have no reason to doubt the truthfulness or reliability of that information. I have also 
relied upon my understanding of the activities being undertaken by the GURR, which are the subject 
of the investigation being undertaken by the Committee. 

Please contact me with any further questions you may have regarding this matter. 

MRR!bp 
Enc. 
441804/UPT0/000 1 

Very truly yours, 

--·2~ /-. 
,:?~4~~'//" 

Mark R. Reich , ~ 



1 Thompson Square 
Suite 201 
Charlestown, MA 02129 
www.jehowardlaw.com 

Mark R. Reich 
Kopelman and Paige 
101 Arch Street 
12th Floor 
Boston, MA 02110 

Dear Mark: 

James E. Howard 
Attorney at Law 

August 18, 2011 

tel617.886.9322 
fax 617.886.9324 
cell617.905.6083 

jim@jehowardlaw.com 

Pursuant to your request on behalf of the Board of Selectmen of the Town of 
Upton, I am writing to address certain issues raised by the Upton Planning Board 
concerning the rail transportation operations conducted by Grafton & Upton Railroad Co. 
("G&U") at its yard in Upton. Specifically, the Planning Board has inquired generally 
about the arrangements by which G&U controls and conducts transloading activities at 
the yard. In addition, the Planning Board has requested information concerning the 
transloading of wood pellets. For the reasons outlined below, regulation by the Town 
with respect to the G&U transloading operations is federally preempted, 

Your memorandum of June 18, 2009 provides an excellent discussion of the 
principles of preemption and their applicability in various situations. As we know from 
numerous decisions of the Surface Transportation Board and a number of courts, and as 
you concluded .in your memorandum, preemption of local regulation occurs when rail 
transportation is being provided by or under the auspices of a rail carrier. Furthermore, 
as noted in your memorandum, transloading from rail cars to trucks constitutes rail 
transportation. 

Ownership and Control of the Yard 

·As explained to the Planning Board at a recent meeting, and as disclosed to the 
Board of Selectmen two years ago, G&U leases the yard at Upton from the existing 
record owner, Upton Development Group, LLC. Jon Delli Priscoli, the owner of G&U, 
owns one third of the membership interests in Upton Development Group. The lease 
provides that G&U has full control over the yard, including the right to use the yard for 
rail operations and all other lawful purposes. Additionally, G&U has the right to 
construct improvements and to make alterations to the yard without any consent or 
approval of Upton Development Group, as well as having the obligation to pay all real 
estate taxes and utilities and to maintain insurance coverage on the yard. The Notice of 
Lease dated June 15,2009 and recorded on June 16,2009 in Book 44425, Page 159 



recites that the lease has a term running in favor of G&U from July 15, 2008 through 
June 30, 2020 and grants to G&U an option to purchase the yard. 

The history of the property explains in large part the current status of its 
ownership and control. As you know, the property was formerly used by the Town as a 
landfill. The Town had an opportunity to purchase the property several years ago, but it 
declined to do so. Upton Development Group acquired the property subject to an 
obligation to remediate certain environmental problems, which it has been diligently 
fulfilling. G&U has chosen not to exercise its option to purchase the yard until the 
remediation actions have been completed by Upton Development Group. In any event, 
as explained above, G&U has full control of the yard and the right to use the yard for rail 
transportation purposes. Indeed, the yard comes squarely within the statutory definition 
of"transportation". 49 U.S.C. 10102(9) ("transportation" includes (A) a ... property, 
facility ... related to the movement of passengers or property, or both, by rail, regardless 
of ownership or an agreement concerning use"). 

Transloading Generally at Upton 

All of the transloading activities at Upton Yard are performed by Grafton Upton 
Railcare, LLC (the "contractor"), an affiliate of the Dana companies, subject to the 
control of G&U and in accordance with a Terminal Transloading Agreement dated 
December 30,2010. Dana is an experienced and widely respected group of companies 
that concentrate primarily in the business of motor carrier transportation and trans loading. 
The Agreement states that the contractor will provide transloading services "for and 
under the auspices and control" ofG&U. Although the Agreement is confidential, G&U 
and the contractor have agreed that the enclosed summary of the terms and conditions of 
the Agreement may be disclosed to you and the Board of Selectmen and Planning Board 
for purposes of answering the questions raised by the Planning Board. 

The form and provisions ofthe Agreement are based upon the agreement used by 
Norfolk Southern in The City of Alexandria, VA--Petition for Declaratory Order, STB 
Finance Docket No. 35157, decision served February 17, 2009, which is one of the 
decisions apparently relied upon by the Planning Board. The G&U Agreement goes even 
farther than the Norfolk Southern agreement, however, in order to meet the requirements 
of preemption. For example, the G&U Agreement explicitly prohibits the contractor 
from conducting any independent business activities at the yard and expressly ensures 
that the shippers availing themselves oftransloading services are customers of the 
railroad and are charged for the transloading services in accordance with G&U's tariff. 

Wood Pellets 

The Agreement refers explicitly to the handling of wood pellets as part of the 
transloading services to be provided at the Upton Yard. Wood pellet producers have 
found it more economical and efficient to ship pellets in bulk rail cars, rather than to use 
trucks or attempt to ship bagged pellets in boxcars. At the present time, G&U has 3 
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customers that send bulk rail cars, each of which contains approximately 1 00 tons of 
pellets, to Upton for transloading. 

The only market--or end users--for wood pellets are residential customers, who 
bum the pellets in stoves for heat and who are obviously unable to take delivery of rail 
carloads of pellets. In order to deliver wood pellets, therefore, it is necessary to transfer 
the pellets from bulk rail cars into 40 pound bags that can be delivered to wholesalers or 
retailers by truck. Consequently, in order to meet the needs of its customers, G&U has 
arranged, through its contractor, to remove the pellets from the rail cars, put the pellets in 
bags and load the bags onto pallets that can be further distributed by flatbed truck. It is 
necessary to palletize the bags so that they do not break during the movement by truck. 

As described above, G&U is "handling" wood pellets as part of the transportation 
service it provides to any customer wants to avail itself of such services. 
"Transportation" includes services related to the movement of property by rail, "including 
receipt, delivery, ... transfer in transit, ... storage, handling and interchange of ... 
property." 49 U.S.C. 10102(9)(B). These services and the related charges are described 
in G&U's tariff. Bagging the pellets is an integral--indeed an essential--part of the 
transloading process required by the customer. Without bagging, it would be impossible 
to complete the transportation service. Significantly, the bagging process does not 
include any processing, fabrication or manufacturing that changes the nature or form of 
the pellets or that produces any byproducts. 

The transloading of wood pellets at Upton is, therefore, substantially different 
than the "fabrication work" performed by a non-railroad entity for its own account in a 
case decided by the STB and 2004. Town of Milford, MA--Petition for Declaratory 
Order, STB Finance Docket No. 34444, decision served August 11,2004. To the 
contrary, the pellet transloading activities are similar to the baling and wrapping of 
construction and demolition debris, which the STB determined to be an integral part of 
rail transportation and beyond local regulation as a result of preemption in New England 
Trans rail, LLC. d/b/a Wilmington & Woburn Terminal Ry.--Construction, Acquisition 
and Operation Exemption--In Wilmington and Woburn, MA, STB Finance Docket No. 
34 797, decision served July 10, 2007. 

I hope that the foregoing explanation adequately addresses the questions of the 
Planning Board and, more importantly, leads them to share our conclusion that the 
transloading at G&U's Upton Yard is not subject to local regulation. Please let me know 
if you have any additional questions or need any further information. 

Very truly yours, 
---- .......... 

Ja:ard 

Enclosure 
cc: Jon Delli Priscoli 
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Summary ofTenns and Conditions of Terminal Transloading 
Agreement dated December 30, 2010 between Grafton & Upton 

Railroad Company and Grafton Upton Railcare LLC 

1. Grafton Upton Railcare LLC ("Contractor") agrees to provide transloading services 
"for and under the auspices and control" of Grafton & Upton Railroad Co. ("G&U"), 
including the bagging of wood pellets, at the G&U rail yard in Upton. 

2. The agreement applies to any commodities handled by rail to or from the yard in the 
sole discretion ofG&U. 

3. Contractor performs all necessary transloading services, including providing 
equipment and employees necessary for transloading and arranging for motor carriers. 

4. Contractor bills and collects for the transloading services from G&U's customers as 
the agent for G&U. The amounts invoiced for the transloading services arc set forth in 
G&U's tariff. 

5. Contractor is prohibited from using the yard for purposes of any activities other than 
transloading for G&U customers, including a prohibition against conducting any 
independent business for contractor's own account. 

6. Contractor may deal only with rail customers of G&U, i.e. customers that require a 
rail movement prior or subsequent to transloading services at the yard. 

7. The agreement has a 2 year term, but G&U may terminate the agreement for any 
reason on 60 days' notice. 

8. G&U is entitled to use the entire yard at any time for any purpose in its sole discretion 
so long as such use does not unreasonably interfere with the transloading activities. 
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Gary Bohan

To: Gary Bohan
Subject: FW: RFFC - Approved Questions For Study - Please Forward To G&U

 
From: Jon Delli Priscoli  
Sent: Tuesday, January 31, 2012 6:19 PM 
To: Blythe Robinson 
Subject: RE: RFFC - Approved Questions For Study - Please Forward To G&U 
 

Blythe, the G&U response to question 6 is as follows‐“the gate is secure and has been except for a day or two and we 

intend to work out the key situation with the fire department”‐the G&U response to question 3 is as follows “Fast Track 

building and zoning permits refers to the G&U offering site selection on one of our owned or optioned parcels of land; 

providing site design by our in‐house staff; providing  traditional permitting expediting with our in house staff; providing 

in house site work and land development services; providing general contracting services and property management 

where needed. The idea behind this is that we are vertically integrated so a customer can focus on their specific business 

and leave the rest to us. This is directed at customers who manufacture something like a plastics company or a steel 

fabrication company for example and not the pure transloading/transportation model  you see currently in Upton. Keep 

in mind we are in 4 towns plus in certain cases we end up, depending the customers’ needs such as water access for 

example, on one of our other two railroads with port access. This website attracts a whole host of varied requirements 

and interest from prospective customers” 
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Board of Selectmen 

Town of Upton Massachusetts 
 

BOARD OF SELECTMEN Town Manager 
Robert J. Fleming, Chairman Blythe C. Robinson 
Kenneth E. Picard 1 Main Street Box 1, Upton, MA 01568 
James A. Brochu                Tel: 508-529-6901 Fax: 508-529-1010 

        brobinson@upton.ma.us 

 

 
 
MEMO TO: Railroad Fact Finding Committee 
FROM: Blythe C. Robinson 
  Town Manager 
DATE:  February 1, 2012 
SUBJECT: Response to Questions #6, 10, 13 - 15 
 
 
Below are responses to the questions posed to either the Board of Selectmen or the departments 
that report to the Town Manager. 
 
Question #3 - Code Enforcement 
The term “Fast Track Building and Zoning Permits” has no relevance to the Town’s Code 
Enforcement Department.  While this process has been adopted by other communities it is not in 
place in Upton.  The railroad does not have to complete a permit application but they must give 
the Town notice that they are completing permit eligible work and they must call for an 
inspection.  Our staff will inspect that work and determine whether or not it meets the relevant 
codes, and if not the railroad would be required to make modifications.   
 
Question #6 – Fire & Police Departments 
This gate was installed following discussions with the Railroad in order to give the Fire 
Department access to the hydrant located on Depot Street.  We have also used the gate to access 
the yard during incidents there. We have cut the lock in the past in order to access the yard.  The 
last time we used the gate we secured it.  I don’t know why it is open now.  The future plans call 
for having a key for the gate in the Town key box located on the Pellet Plant building.  I am 
confident that if I asked the Railroad to secure this gate that they would be willing to do that. 
There are usually rail cars staged on the track immediately adjacent to the road that would 
prevent someone from walking onto the property and into an oncoming train.  Residents who 
have concerns about this should contact the railroad.   
 
Question #10 – Code Enforcement 
With regard to the enforcement of the zoning by-law it is the opinion of the department that the 
railroad is preempted from our regulations.  This position is based upon the report prepared by 
Town Counsel dated June 18, 2009 in which case law was cited to indicate that activities which 
are considered transportation are exempted from most state and local regulations. 
 



Question #13 – Board of Selectmen 
The Selectmen believe that this question is best answered by Town Counsel:  “If the assets are 
sold for use under the guise of transportation by rail, the activities undertaken will remain pre-
empted, in my opinion.  The STB has authority with respect to railroad wind-down.  However, if 
the assets are not used for a pre-empted purpose (say, part of the yard is leased to a retail or 
manufacturing establishment), pre-emption will be lost, in my opinion.” 
 
Question #14 – Board of Selectmen 
As pointed out in the background for this question, the Ayer decision did not require that the 
items be binding on all railroads.  In this case the parties to this decision agreed to be bound by 
these items.  The Town of Upton has not put such requirements on the Grafton & Upton 
Railroad; however we believe that they are in large part following the list of items contained in 
your question.  Specifically:   

• The railroad shared with the Town their plans to acquire and develop the railroad in 2008, 
and financed the review of case law that was applicable (dated June 18, 2009).  Since that 
time the railroad has shared with the Town their detailed plans for the build out of the 
site. 

• The railroad has retained engineering and design professionals who specialize in railroad 
facilities to design the improvements being made to the site.  We are not aware of any 
“state or local best management practices” that would pertain to a railroad which should 
be followed. 

• Implement appropriate precautionary measures – the railroad has begun to fence in their 
entire site and intends to complete it.  The completion of the work is dependent upon the 
capping of the landfill and work being done to upgrade the tracks.  The railroad has 
installed an impervious surface below the tank unloading area, and is in the process of 
installing detention basins to capture any materials that might spill in this process. 

• Provide representatives to meet periodically to address local concerns – the G&U has 
been accommodating in attending meetings both with staff, elected officials and the 
public to address concerns as they have come up since they have owned the site in Upton.  
Such meeting include the Board of Selectmen, Planning Board, a meeting requested by 
the DEP, and a presentation made by the Federal Railroad Administration to name a few. 

• Submit environmental monitoring or testing information – we are not aware of any 
monitoring or test information that would be required by the Town.  The railroad is not 
exempt from Federal Clean Air or Water standards, and must meet some regulations of 
the State DEP.  Test information, if applicable, would be submitted directly to the 
relevant agency. 

• Allow Towns to enforce local codes – the railroad has been accommodating in submitting 
information to the Town’s Code Enforcement Department and submitting to electrical, 
plumbing and building inspections as applicable.  While they are not required to complete 
a permit application, they must give us notice that they are doing permit eligible work, 
and they must adhere to the requirements of the relevant code.  They have met this 
requirement. 

• Permit access to facilities in emergencies & for reasonable inspection – the railroad 
installed the gate on Depot Street at our request, and they have been very accommodating 
to the Police, Fire and Code Enforcement Departments for emergencies and reasonable 
inspections.  They have also bought and provided to the Town a one hour supply of 



• chemical foam that can be used in a fire where water is not appropriate.  They have 
allowed us to install a master box so we can directly monitor any fire alarms, and they 
have given us access to their radio frequency so that we may communicate with them 
directly in cases of emergency.   

 
Question #15 – Board of Selectmen  
Based upon the work done by Town Counsel in 2009 the Town believes that the activities of the 
G&U qualify for federal preemption of local zoning.  The Board believes that the purpose of the 
railroad at this site is truly to transport materials from one type of carrier to another, i.e. rail to 
truck or truck to rail.  In the case of wood pellets the railroad is unloading the material into silos 
because it is transported loose in railcars, and it is then bagged so it can be further transported to 
its end destination by truck.  We understand that the railroad is not manufacturing anything at the 
site or changing the materials in any way from how they are delivered.  Furthermore, the Upton 
site is not the end destination for any materials. 
 
The Board also believes that its process to this point of having an open dialogue and 
communication with the railroad is the best method for addressing the Town’s concerns without 
being an undue burden to interstate commerce.  Up until now that process has yielded the Town 
with:  

• Resources to review the case law on the topic to determine the Town’s position on the 
matter 

• The railroad has provided the Town with plans for the build out of the site, and 
information about what it intends to transport through this yard. 

• The railroad has provided access to the site by all relevant Town boards and departments 
to review its facilities as appropriate.  They put in a gate a depot street for access to the 
site.  They built a door on the side of the pellet building for access fire alarm panel and 
sprinkler room.   

• The railroad submitted to a site visit by the State Department of Environmental 
Protection, and regular visits by the Federal Railroad Administration 

• The railroad has provided the Code Enforcement and Water Departments with plans for 
its facilities that require inspection and approval 

• The railroad has provided installation of a fire alarm master box, access to their radio 
frequency in case of emergencies, foam and equipment to appropriately respond to a 
chemical fire, and training of fire department personnel on familiarization with railroad 
operations and hazardous materials.  Through Dana Corp. they’ve also provided training 
on cargo tanks so our staff is familiar with the process.  Another session is planned in 
April on the newly purchased foam. 

• The railroad is working with the Town to reach a solution on the status of the Town’s 
sewer line to the Wastewater treatment plant that runs through the railroad’s property 

• Railroad personnel have been very responsive to Town staff that are responding to 
residents’ complaints about the facility and where possible have made accommodations 
to satisfy the concerns raised. 
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PLANNING BOARD 

Town of Upton Massachusetts 
 

E-Mail: planningboard@upton.ma.us 1 Main Street, Box 10 
Phone: (508) 529-1008 Upton, Massachusetts 01568 

 
Date: January 10, 2012 
 
To: Railroad Fact Finding Committee 
 
From:  Planning Board  
 
Subject:  Response to “Railroad Fact Finding Committee” Question 004 
 

This letter is in response to your Question 004 in which the Railroad Fact Finding 
Committee asked the following question:  

 
To date, the Planning Board has not received any applications or Plans pertaining to a 

Maple Avenue wood pellet operation.  However, the Board was copied on a letter from James E. 
Howard (Counsel for G&U) to Mark R. Reich (Town Counsel) dated August 18, 2011.  This 
letter briefly discussed a wood pellet operation at this site.  Based on this limited amount of 
information provided by G&U, it is likely that the following would be required: 

 
1. Special Permit (Board of Appeals):  This site is located in a “Commercial and 

Industrial” zoning district.  The Town Zoning By-Law Use Regulations (Section 3) 
states that a “plant for light manufacturing or packaging” located in a “Commercial 
and Industrial” zoning district requires a special permit with the Board of Appeals as 
the “Special Permit Granting Authority” (SPGA).  The Town Zoning By-Law 
(Section 9.3, “Special Permits”) provides additional details regarding this process.   

2. Site Plan Approval (Planning Board):  A wood pellet packaging operation would 
likely trigger a Site Plan Approval process with the Planning Board as the permit 
granting authority.  The Town Zoning By-Law (Section 9.4, “Site Plan Approval”) 
provides additional details regarding this process. 

3. Variances (Board of Appeals):  Since the Planning Board has not received an 
application or Plans, compliance of a wood pellet packaging operation with regard to 
topics such as the Town Zoning By-Law dimensional regulations cannot be 
determined at this time.  If a wood pellet packaging operation was non-compliant 
with the Town Zoning By-Law, dimensionally or otherwise, then the applicant would 
be required to seek variances from the Board of Appeals to fulfill local permitting 
requirements.  The Town Zoning By-Law (Section 9.2, “Board of Appeals”) provides 
additional details regarding this process. 

(Question)  With regard to the Maple Avenue wood pellet operation, what local zoning permits, 
approvals, variances, etc. would be required if it was determined that the wood pellet operation 
was not preempted from local regulations? 
 
(Clarifying Note)  It is desired that this question be answered by Upton Planning Board. 





 
 

 
(Return to Table of Contents) 

 
 

Reference 006 
  



KOPELMAN AND PAIGE, P.C. 

February 1, 2012 

BY FACSIMILE (508) 529-1010 

Ms. Blythe C. Robinson 
Town Manager 
Upton Town Hall 
1 Main Street, Box 1 
Upton, MA 01568 

Re: Grafton-Upton Railroad 

Dear Ms. Robinson: 

The Leader in Municipal Law 

101 Arch Street 
Boston, MA 02110 
T: 617.556.0007 
F: 617.654.1735 
www.k-plaw.com 

Mark R. Reich 
mreich@k-plaw .com 

You have forwarded to me additional questions presented by the Town's Railroad Fact 
Finding Committee relative to the operations ofthe Grafton-Upton Railroad (the "GURR"). As in 
my previous letter addressing questions of the Committee, I will list the questions below and provide 
brief answers as requested. 

Question 8: Who was the primary author ofthe "Report From Town Counsel" dated June 18, 2009? 

Does Town Counsel agree with the Town of Upton website statement that this report 
"concluded that federal preemption applied and that, as a consequence, the Town could 
not require permitting" with regard to "whether or not the railroad could in fact develop 
the site as they outlined without land use or zoning permits from the Town of Upton"? 
(A "yes" or "no" response is desired.) 

The June 18, 2009 Report from Town Counsel was authored entirely by Town Counsel as a 
guidance document for the Town. The report itself does not reach conclusions but instead provides 
information useful in determining issues of preemption based upon the facts as presented. 

Question 12: There is an illuminated, standing G&U sign on Maple Avenue. 

In light of the background comments above and other similar railroad scenarios where 
entities such as the Surface Transportation Board and the First Circuit Court of 
Appeals have determined that local regulation may be permissible under certain 
circumstances, is it the opinion of Town Counsel that local regulation is permissible 
for the G&U sign on Maple Avenue as provided for in the Town of Upton Zoning 
By-Law? Specifically, can the Town Zoning By-Law special permit requirement for 
signs with an internally illuminated light source be applied? Can the Town Zoning 
By-Law setback requirement pertaining to a standing sign be applied? Can the Town 
Zoning By-Law "hours of operation" provision for an illuminated sign be applied? 

Boston • Worcester • Northampton • Lenox 
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Ms. Blythe C. Robinson 
Town Manager 
February 1, 2012 
Page 2 

The issue of local regulation of a railroad sign has not, to my knowledge, been addressed by 
the Surface Transportation Board (the "STB") or the federal courts interpreting the Interstate 
Commerce Commission Termination Act of 1995 (the "ICCTA"). Courts have held that the ICCT A 
provides an express intent on the part of Congress to preempt the entire field of railroad regulation, 
including activities related to but not directly involving railroad transportation. Grafton & Upton R. 
Co. v. Town of Milford, 337 F. Supp. 2d 233, 238 (D. Mass. 2004). This principle has also been 
applied to the imposition of local zoning requirements. For example, in Soo LineR. Co. v. City of 
Minneapolis, 3 8 F. Supp. 2d 1096, 1101 (D. Minn. 1998), the Court held that the City's demolition 
permitting process was preempted under the ICCT A and therefore not applicable to a railroad. See 
also City of Auburn v. United States, 154 F.3d 1025, 1031 (9th Cir. 1998) (regulation of non-railroad 
activities are expressly preempted under the ICCT A so long as activities are related to the "operation 
of railroads"); Wisconsin Central Ltd. v. City of Marshfield, 160 F.Supp.2d 1009, 1014 (W.D.Wis. 
2000). 

Indeed, only in narrow circumstances have courts ruled that local zoning or regulation is not 
preempted under the ICCT A. These circumstances include activities of a non-railroad related lessee 
operating on a railroad's property with local enforcement undertaken not with respect to the railroad, 
but as to a private business. Florida E. Coast Ry. Co. v. City ofW. Palm Beach, 266 F.3d 1324, 
1332 (11th Cir. 2001)(zoning ordinance did not burden railroad with regulation) and public health 
and safety regulations that do not foreclose or limit a railroad's ability to conduct its operations, Vill. 
of Ridgefield Park v. New York, Susquehanna & W. Ry. Corp., 163 N.J. 446, 459, 750 A.2d 57, 65 
(2000)(enforcement of local fire, health, plumbing and safety regulations permissible); Adrian & 
Blissfield v. Village of Blissfield, 550 F.3d 533 (2008) (statutory requirement that railroad pay for 
pedestrian sidewalks and walkways is merely not preempted because it is not "unreasonably 
burdensome and does not discriminate against railroads"). 

The STB has consistently held that local land use regulation that impacts transportation by 
rail would "impinge upon the federal regulation of interstate commence and is therefore 
preempted." See~., Cities of Auburn & Kent, Wa-Petition for Declaratory Order-Burlington N. 
R.R. Co.-Stampede Pass Line, 2 S.T.B. 330 (1997). In Auburn, for example, two cities tried to 
impose local land use permitting on improvements by a railroad company. The STB reasoned that 
preemption applied because if the railroad company was unable to undertake improvement projects 
"its ability to carry rail traffic over the Stampede Pass line could be greatly inhibited, if not 
foreclosed." Id. The STB emphasized in its holding that "where the local permitting process could 
be used to frustrate or defeat an activity that is regulated at the Federal level, the state or local 
process is preempted." 

Thus, to the extent that the signage at issue is an integral part of the GURR operations and its 
regulation would frustrate the operation of the railroad, the STB would likely determine that local 
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regulation of the sign is preempted. Such a position would likely be based upon an argument that 
the signage is necessary to inform customers of the GURR of its location and operations, and that 
without the sign transportation by rail would be impacted. It would be necessary, in my opinion, to 
demonstrate that the sign was not at all related to activities constituting transportation by rail, that 
regulation of the sign would not frustrate Congress' intent in enacting ICCTA, and that the sign is 
not subject to preemption protection under the ICCTA. Without any case law to provide guidance, 
and given the broad reach of preemption as noted in the Town of Milford case cited above with 
respect to activities related to but not directly involving railroad transportation, it would be difficult 
to argue that a sign giving notice of the railway location would not be subject to the preemptive 
scope ofthe ICCTA. 

Question 14: Have any of these conditions [relating to the conditions deemed to be reasonable by 
the STB with respect to the operation in Ayer of the Boston and Maine] been agreed to 
with the G&U? Specifically, is the G&U currently required to notify the Town before 
it starts any work on anything that would otherwise require a non-railroad entity to get 
permits? lfnot, can the Town require it to do so? If so, what steps does the Town 
need to take to require the railroad to notify Upton as such? 

I am not aware of any formal agreement between the Town and the GURR with respect to its 
activities on its property. The conditions referenced in Joint Petition for Declaratory Order: Boston 
and Maine Corp. and Town of Ayer, STB Finance Docket No. 33971 (May I, 2001) and Boston and 
Maine Corp. v. Town of Ayer, 330 F.3d 12 (1st Cir. 2003) were agreed to by the railroad and so 
were deemed reasonable as they did not involve any pre-permitting and did not otherwise interfere 
with preempted activities at the railroad property. The Town may certainly request that the GURR 
provide notice of activities in much the same way, but enforcement of such an agreement would not, 
in my opinion, include the cessation of preempted activities on the railroad property. 

Please contact me with any further questions you may have regarding this matter. 

MRR/jmp 
442652/UPT0/000 1 

Very truly yours, 

Mark R. Reich 
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Town of Upton 
Board of Selectmen Informational Meeting 

Grafton & Upton Railroad 
June 18, 2009 

Report from Town Counsel 

I. Regulation of Railroads 

a. Introduction 

49 U.S.C. §10501(b), as broadened by the Interstate Commerce Commission Termination 
Act of 1995, Pub. L. No. 104-88, 109 Stat. 803("ICCTA"), preempts (i.e. precludes) local and 
state regulation of rail transportation facilities. ICCT A abolished the Interstate Commerce 
Commission ("ICC") and gave exclusive jurisdiction over "transportation by rail carrier" to the 
federal Surface Transportation Board ("STB"). 49 USC §10501(b) states that "the remedies 
provided ... with respeCt to regulation of rail transportation are exclusive and preempt the 
remedies provided under Federal or State law." Courts and the STB itself have interpreted these 
exclusivity provisions to mean that state and local regulation of rail transportation is generally 
preempted and that rail facilities are not subject to the requirements of local zoning and land use 
law. See Flynn v. Burlington Northern Santa Fe Corp., 98 F.Supp. 2d 1186 (E.D. Wash. 2000) 
("BYm!"); Borough of Riverdale-Petition for Declaratory Order--New York, Susquehanna & 
Western Ry., STB Financial Docket No. 33466 (Sept. 10, 1999) ("Riverdale I"); Village of 
Ridgefield Park v. New York, Susquehanna & Western Ry., 750 A.2d 57 (N.J.2000). State and 
local agencies may apply and enforce those laws and regulations that involve the exercise of 
local police powers in the interests of health or safety, as long as such regulation is non
discriminatory, does not serve as a "prior restraint" to bar the location and construction of rail 
transportation facilities, and does not unreasonably affect or interfere with rail transportation. 

b. Definitions 

1. "Transportation" includes: 

"(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, 
dock, yard, property, facility, instrumentality, or equipment of any 
kind related to the movement of passengers or property or both, by 
rail, regardless of ownership or an agreement concerning use; and 

(B) services related to that movement, including receipt, delivery, 
elevation, transfer in transit, refrigeration, icing, ventilation, 
storage, handling, and interchange of passengers and property." 
[49 U.S.C. § 10102(9)] 



ii. "Rail carrier" means "a person providing common carrier rail 
transportation for compensation .... " [49 U.S.C. §10102(5)] 

111. "Railroad" includes: 

"(A) a bridge, car float, lighter, ferry, and intermodal equipment 
used by or in connection with a railroad; 

(B) the road used by a rail carrier and owned by it or operated 
under an agreement; and 

(C) a switch, spur, track, terminal, terminal facility, and a freight 
depot, yard, and ground, used or necessary for transportation." [49 
u.s.c. §10102(6)] 

c. Surface Transportation Board ("STB") 

The STB is a federal economic regulatory agency that Congress created in theJCCTA as 
the successor agency to the ICC and charged with the fundamental missions of resolving railroad 
rate and service disputes and reviewing proposed railroad mergers. The STB serves as both an 
adjudicatory and a regulatory body. The agency has jurisdictiqn over railroad rate and service 
issues and rail restructuring transactions (mergers, line sales, line construction, and line 
abandomnents); certain trucking company, moving van, and non-contiguous ocean shipping 
company rate matters; certain intercity passenger bus company structure, financial, and 
operational matters; and rates and services of certain pipelines not regulated by the Federal 
Energy Regulatory Commission. 

In accordance with 49 U.S.C. § 10501(b), the STB has exclusive jurisdiction over: 

(1) transportation by rail carriers, and the remedies provided in this part with 
respect to rates, classifications, rules (including car service, interchange, 
and other operating rules), practices, routes, services, and facilities of such 
carriers; and 

(2) the construction, acquisition, operation, abandonment, or discontinuance 
of spur, industrial, team, switching, or side tracks, of facilities, even if the 
tracks are located, or intended to be located, entirely in one State .... 

Many rail construction projects are outside of the STB's regulatory jurisdiction, even 
though state and local regulation is preempted. For example, railroads do not require authority 
from the STB to build or expand facilities such as truck transfer facilities, weigh stations, or 
similar facilities ancillary to their railroad operations, or to upgrade an existing line or to 
construct unregulated spur or industrial team track. See Riverdale I at 5; Nicholson v. ICC, 711 
F.2d 364,368-70 (D.C. Cir. 1983), cert. denied, 464 U.S. 1056 (1984). More information about 
the STB can be found at the agency's website: http://www.stb.dot.gov. 
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d. Railroad Immunity From Local and State Regulation - "Preemption" 

"The statutory language [ofthe ICCTA] indicates an 
express intent on the part of Congress to preempt the entire 

field of railroad regulation, including activities related to 
but not directly involving railroad transportation." 

Grafton and Upton Railroad Co. v. Town of Milford, 
337 F.Supp.2d 233, 238 (D. Mass. 2004). 

Where the STB has jurisdiction over rail transportation, that jurisdiction is "exclusive" 
and state and local laws and regulations are generally preempted. 49 U.S.C. §10501(b). To 
come within the preemptive scope of 49 U.S.C. §10501(b), the railroad's activities "must be 
integrally related to the railroad's ability to provide rail transportation services." Hi Tech Trans, 
LLC- Petition for Declaratory Order- Hudson County, NJ, STB Finance Docket No. 34192, 
slip op. at 3 (Nov. 20, 2002) ("Hi Tech I") (emphasis added); see also Riverdale I at 9. In 
Norfolk Southern Ry. Co. v. City of Austell, 1997 WL 1113647 (N.D. Ga. 1997), the court fotmd 
that a local land use permit was not required before a railroad could construct and operate an 
interrnodal facility. It found that "[a] city may not ... attempt to regulate land use and planning 
via local laws when Congress' intent to preempt such local laws is clear and manifest." I d. at 7 
n.6. Similarly, other courts have viewed the preemption provisions broadly. See CSX Transp., 
Inc. v. Georgia Pub. Serv. Comm'n, 944 F.Supp. 1573, 1581 (N.D. Ga. 1996) ("It is difficult to 
imagine a broader statement of Congress's intent to preempt state regulatory authority over 
railroad operations"); Burlington N. Santa Fe Corp. v. Anderson, 959 F.Supp. 1288, 1294-95 (D. 
Mont. 1997) (the preemption provisions in ICCTA show an intent to occupy the entire field of 
regulation). 

The STB has found that transloading activities are generally within the broad definition 
of transportation. See, e.g., Hi Tech II at 5-6; Green Mountain Railroad Corp.- Petition for 
Declaratory Order, STB Finance Docket No. 34052 (May 28, 2002) (cement transloading 
facility); Joint Petition for Declaratory Order- Boston and Maine Corp. and Town of Ayer, MA, 
STB Finance Docket No. 33971 (May 1, 2001) ("Ayer") (automobile unloading facility). In 
addition, the Third Circuit Court of Appeals also held that "transloading" is "transportation" 
under the federal statute. New York Susquehanna & Western Ry. Corp. v. Jackson, 500 F.3d 
238 (3rd Cir. 2007) ("Jackson"). The court defined "transloading" as "[t]ransferring bulk 
shipments from the vehicle/container of one mode to that of another at a terminal interchange 
point." Id. at 242 n.l (citing U.S. Dep't ofTransp., Fed. Highway Admin., Freight Prof'l Dev. 
Prog., Freight Glossary). 

In the Stampede Pass line of cases, the STB found that state and local permitting or 
preclearance requirements, including environmental requirements, are preempted because, by 
their nature, they interfere with interstate commerce by giving the state or local body the ability 
to delay or deny the carrier the right to construct facilities or conduct operations. See King 
County, WA- Petition for Declaratory Order- Burlington Northern Railroad Company
Stampede Pass Line, STB Finance Docket No. 33095 (Sept. 25, 1996), clarified, Cities of 
Auburn and Kent, W A- Petition fro Declaratory Order- Burlington Northern Railroad 
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Company- Stampede Pass Line, STB Finance Docket No. 33200 (July 1, 1997) ("Stampede 
Pass"). In reviewing the matter, the Ninth Circuit agreed and rejected the argument that statutory 
preemption was limited to "economic" regulations. City of Auburn v. U.S., 154 F.3d 1025, 
1029-31 (9th Cir. 1998), cert. denied, 527 U.S. 1022 (1999) ("Citv of Auburn"). 

Finally, the STB also determined in the Stampede Pass cases that 49 U.S.C. §10501(b) 
does not nullify the STB 's own obligation to follow the requirements of the National 
Environmental Policy Act, 42 U.S.C. 4321 et seq. ("NEPA") and related federal environmental 
laws where applicable. See 49 CFR 1105.1. The STB noted that, where STB authorization is 
required, state and local governments can participate in the STB's environmental review process 
under NEP A and related laws. The STB has also held that Congress did not intend § 10501 (b) to 
preempt federal environmental statutes such as the Clean Air Act, the Clean Water Act or the 
Safe Drinldng Water Act. See Ayer at 9; Stampede Pass at 8 and n.l4; Riverdale I at 7. 

e. Extension of Immunity to Associated Businesses 

Whether a particular activity constitutes "transportation by rail carrier" tmder § 10501 (b) 
is a case-by-case, fact-specific determination. In Hi Tech Trans., LLC- Petition for Declaratory 
Order- Newark, NJ, STB Finance Docket No. 34192 (Aug. 14, 2003) ("Hi Tech II"), the STB 
rejected the proposition that "any third party or noncarrier that even remotely supports or uses 
rail carriers would come within the statutory meaning of transportation by rail carrier." Instead, 
the STB stated that "the jurisdiction of this agency may extend to certain activities and facets of 
rail transloading facilities, but that any such activity must be closely related to providing direct 
rail service." Id. 

To come within the preemptive scope of §1050l(b), activities must be both: (1) 
transportation; and (2) performed by, or under the auspices of, a rail carrier. Hi Tech II at 5. In 
High Tech II, the STB fOtmd that a shipper bringing cargo by truck and loading it onto rail cars 
at a transloading facility was not within the jurisdiction of the STB and thus not preempted, 
where the shipper was not a licensed rail carrier and the shipper's agreement with the rail carrier 
expressly disclaimed any agency or employment relationship. The STB acknowledged that the 
shipper's transloading activities at the site were within the broad definition of transportation; 
however, to be preempted, the transportation activities must be performed by a rail carrier. 

In Jackson, 500 F.3d 238, the Third Circuit held that the transloading activity involved 
constituted transpmiation by rail carrier (and was therefore subject to federal preemption), even 
where the railroad hired a loading company to unload trucks bringing materials to the site, 
oversee its storage, and load it onto rail cars. It stated: "It is undisputed that operations of the 
facilities include dropping off cargo, loading it onto Susquehanna trains, and shipping it. Thus 
the facilities engage in the receipt, storage, handling, and interchange ofrail cargo, which the 
[ICCTA] explicitly defines as 'transportation."' Id. at 247. With respect to the state's argument, 
based on language from STB decisions interpreting the statute, that the operations were not 
"integrally" or "closely" related to providing rail service, the court opined that the STB decisions 
were merely distinguishing "manufacturing," which is not sufficiently related to transportation 
by rail, and "transloading," which is. Id. at 247-48. The court concluded that "whatever the 
legal effect of the Board's adverb 'integrally' (which we suspect is minimal or none), 
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transloading qualifies as transportation." Id. at 248. Finally, the court examined the contracting 
agreement between the railroad and the company it hired to operate the transloading facility and 
found that the activities were performed "by rail carrier" because "(1) the rail carrier owned (or 
leased) the land and built the transloading facilities, (2) shippers pay the rail carrier to load their 
freight, and (3) the rail carrier does not disclaim liability for the loading process." Id. at 249. 

II. Permissible State and Local Regulation 

a. Activities Not Preempted by ICCTA 

The STB has determined that manufacturing activities and facilities not "integrally 
related" to the provision of interstate rail service are not subject to the STB'sjurisdiction or 
federal preemption, but are instead subject to local and state regulation to the same extent as if 
they were located on non-railway property. Riverdale I at 9. · 

Similarly, in Hi Tech I, the STB determined that the transportation of construction and 
demolition debris from construction sites by truck to a truck-to-rail transloading facility was not 
within the STB's jurisdiction and therefore was not preempted by ICCTA. The STB found that 
the movement of trucks carrying such debris over public roads to the transload facility was not 
part of "transportation by rail carrier" or "integrally related to rail transportation services" and 
could therefore be regulated locally. 

Likewise, in Florida East Coast Ry. Co. v. City of West Palm Beach, 266 F .3d 1324 (11th 
Cir. 2001), the Court held that a distribution center for aggregate construction materials located 
on property leased from a railroad was not shielded from local zoning by the ICCTA. 
Notwithstanding that the materials were supplied to the distribution center via the adjacent rail 
line, the Court found that the distribution activities "serve no public function and provide no 
valuable service to the [railroad]." Id. at 1336. The interstate functioning ofthe railroad 
industry and federal railroad policy objectives were not impeded or frustrated by local zoning 
regulations of general applicability enforced against a private entity leasing property from a 
railroad for non-rail transportation purposes. I d. at 13 31. 

b. Permissible Regulation 

Decisions .interpreting the ICCT A make clear that zoning and other land use regulations 
cannot serve as a "prior restraint" to bar the location and construction of rail transportation 
facilities. Those decisions leave some room for local (and state) regulation, justified on the basis 
that an activitydoes not qualify as ''rail transportation" despite physical proximity and economic 
relationship to rail facilities, or that the regulation involves the exercise of local poHce powers in 
the interests of health or safety and does not unreasonably affect or interfere with rail 
transportation. City of Auburn; 154 F.3d 1025;-Hi Tech I at 3, n.6. Whether a state or local 
regulations is permissible depends on whether the regulation: (1) is not unreasonably 
burdensome to rail caniage; and (2) does not discriminate against rail carriage. Jackson, 500 
F.3d 238. 
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In Stampede Pass, the STB expressed its view that not all state and local regulations that 
affect railroads are preempted, and that localities retain certain police powers to protect public 
health and safety. The STB gave the following examples of state and local regulation that would 
not be preempted: 

[E]ven in cases where we approve a construction or abandonment project, 
a local law prohibiting the railroad from dumping excavated earth into 
local waterways would appear to be a reasonable exercise of local police 
power. Similarly, ... a state or local government could issue citations or 
seek damages if harmful substances were discharged during a railroad 
construction or upgrading project. A railroad that violated a local 
ordinance involving the dumping of waste could be fmed or penalized for 
dumping by the state or local entity. The railroad also could be required to 
bear the cost of disposing of the waste from the construction in a way that 
did not harm the health or well being of the local community. 

Stampede Pass at 9-10. 

This means that although local entities may apply non-discriminatory regulations to 
protect public health and safety, their actions must not have the effect of foreclosing or 
restricting the railroad's ability to conduct its operations or otherwise unreasonably burden 
interstate commerce. Riverdale I at 8. Furthermore, local entities cannotrequire that railroads 
seek building permits prior to constructing or using railroad facilities because of the inherent 
delay and interference with interstate commerce that such requirements would cause. Id. The 
STB has also opined, however, that local authorities can take actions that are necessary and 
appropriate to address any genuine emergency on railroad property, and that railroads are not 
exempt from certain local fire, health, safety and construction regulations and inspections, so 
long as the local authorities do not require the obtaining of permits as a prerequisite to 
constmction or improvement of railroad facilities. I d. at 8-9. 

Similarly, in Flynn, 98 F .Supp.2d 1186, the court recognized Congress' intent in the 
ICCT A to preempt local permitting requirements with respect to railroad operations, but found 
that the railroad would have to comply with local codes for electrical, building, fire, and 
plumbing, unless the codes restrict the railroad from conducting its operations or unreasonably 
burden interstate commerce. In addition, in Village of Ridgefield Park v. New York, 
Susquehanna & Western Ry., 750 A.2d 57 (N.J. 2000), the court held that, whilethe locality 
~ould not require permits prior to construction, the railroad must notify the local government 
when undertaking an activity that would, for another entity, require a permit. See also Borough 
of Riverdale- Petition for Declaratory Order- The New York Susquehanna and Western Ry. -
Corp., STB Finance Docket No. 33466, slip op. at 3 {Feb. 23, 2001). 

Moreover, in Township of Woodbridge v. Consolidated Rail Corp., STB Docket No. 
42053 (Nov. 28, 2000), the STB determined that rail facility operators and communities may 
enter into voluntary agreements for conditions on construction and operation, and such 
agreements are enforceable as a matter of contract law, notwithstanding the ICCTA. In the 
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STB' s view, by entering into a voluntary agreement, the operator has admitted that the 
conditions would not unreasonably interfere with its operations. 

In a local case involving the Town of Ayer, Joint Petition for Declaratory Order: Boston 
and Maine Corp. and Town of Ayer, STB Finance Docket No. 33971 (May 1, 2001) ("Ayer"), 
the STB found that state and local regulation was permissible where it does not "unduly restrict 
the railroad from conducting its operations, or unreasonably burden interstate commerce." In an 
appellate proceeding arising out of this matter, Boston and Maine Corp. v. Town of Ayer, 330 
F.3d 12 (1st Cir. 2003), the First Circuit Court of Appeals discussed the STB's decision in Ayer, 
noting that the STB had provided the following three guidelines for permissible state and local 
regulation: 

(1) Non-discriminatory enforcement of local requirements such as building and 
electrical codes (other than pre-construction requirements) generally are not 
preempted. 

(2) A town may seek enforcement of voluntary agreements a railroad has entered 
into with a town. 

(3) Section 10501(b) should not be interpreted as intending to interfere with the 
role of state and local agencies in implementing federal environmental 
statutes. 

In addition, the First Circuit listed examples of the types of conditions the STB had 
determined to be reasonable in Ayer, including requirements that railroads: 

(1) share their plans with the community, when they are undertaldng an activity 
for which another entity would require a permit; 

(2) use state or local best management practices when they construct railroad 
facilities; 

(3) implement appropriate precautionary measures at the railroad facility, so long 
as the measures are fairly applied; 

(4) provide representatives to meet periodically with citizen groups or local 
government entities to seek mutually acceptable ways to address local 
concerns; and 

(5) submit environmental monitoring or testing information to local government 
entities for an appropriate period oftime after operations begin. 

The STB further stated that the inquiry into whether a particular federal environmental 
statute, local land use restriction or other local regulation is being applied so as to no unduly 
restrict the railroad from conducting its operations is a fact-botmd question and, therefore, 
situations must be reviewed on an individual basis. A municipality cam1ot use a statute or 
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regulation to discriminate against the railroad or as a pretext for frustrating or preventing a 
particular activity. 

Essentially, the question is whether the local or state regulation would frustrate Congress' 
intent in enacting ICCTA, which was to free railroads from regulation in order to continue to 
promote growth in the industry. Boston & Maine Corp. v. Town of Ayer, 206 F.Supp.2d 128, 
131 andn.15 (D. Mass. 2002) (citingH.R. REP. NO. 104-311, at 1, 82-96 (1995)). 

III. Municipal Litigation vs. Railroads in Massachusetts 

1. Town of Ayer- Joint Petition for Declaratory Order: Boston and Maine 
Corp. and Town of Ayer, STB Finance Docket No. 33971 (May 1, 2001). 

This case involved the expansion of a facility where automobiles were delivered by rail 
and transferred to trucks for transport to dealers. The STB ruled that the ICCTA preempted all 
local pre-approval processes, including Planning Board site-plan approval of projects within an 
aquifer protection district, Conservation Commission review under the State Wetlands Protection 
Act and a determination by the Town Board of Health that the facility would be prohibited by 
local ordinance as a "noisome trade" or nuisance. The STB stated that "state and local regulation 
cannot be used to veto or unreasonably interfere with railroad operations", and therefore held 
that "preclearance requirements (including environmental requirements) are preempted because 
by their nature they unduly interfere with interstate commerce by giving the local body the 
ability to deny the carrier the right to construct facilities or conduct operations." Id. at 8. The . 
STB also stated that non-discriminatory enforcement of health and safety requirements, such as 
building and electrical codes, is permissible as long as it does not "unduly restrict the railroad 
from conducting its operations, or umeasonably burden interstate commerce." Id. at 9. 

u. Town of Milford- Town of Milford, MA- Petition for Declaratory 
Order, STB Finance Docket No. 34444 (Aug. 11, 2004). 

In this case, the G&U owned a rail yard in Milford which it intended to lease to Boston 
Railway Terminal Company ("BRT"). BRT, which is not a rail carrier, proposed to build and 
operate a transloading and steel fabrication facility on unused property within the yard. Under 
the proposed plan, G&U would transport rail cars carrying steel to the site (and move the empty 
cars back after they were unloaded), and BRT would be responsible for offloading the steel and 
hauling it by truck to customers, sometimes first performing some fabrication work, such as 
cutting and welding, onsite. The STB determined that it did not have jurisdiction over steel 
fabrication activities, which are not within the definition of"railroad transportation," and did not 
have jurisdiction over rail/truck transloading activities that were not performed by a rail carrier, 
or on behalf of a rail carrier, that holds itself out to offer those services to the public. 

With respect to BR T' s proposed transloading activities, the STB found that, although· 
they would fall within the statutory definition of transportation, these activities would not be 
preempted by federal law because they were not offered by a rail CatTier, either dire.ctly or 
tlu·ough its agent. The STB found that G&U's involvement was limited to transporting rail cars 
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and leasing surplus property to BRT; BRT's planned activities would thus not be considered 
"integrally related" to G&U's rail carrier service. 

In District Court proceedings arising out of the same matter, Grafton and Upton Railroad 
Co. v. Town of Milford, 337 F.Supp.2d 233, 238 (D. Mass. 2004), the District Court granted a 
preliminary injunction to G&U to prevent the Town of Milford from taking any action to enforce 
its zoning bylaw and from otherwise attempting to prevent, delay, or prohibit G&U's proposed 
development of the rail yard. The court also held that the STB should, in the first instance, 
determine the precise scope of the ICCTA preemption over state environmental regulations and 
local zoning bylaws. 

IV. Miscellaneous Questions/Issues 

a. Who regulates materials transported by rail and stored in warehouses and 
storage yards associated with railroads? 

b. What is the role of the Board of Selectmen in dealing with railroad issues? 

c. What is the role of the Board of Health in dealing with railroad issues? 

The STB has jurisdiction over all activities deemed "transportation by rail carrier." This 
requires that activities fall within the definition of "transportation" and that they are performed 
by a "rail carrier" or an agent or employee of a rail carrier. STB has no jurisdiction over 
activities that are not performed by a rail carrier or under the auspices of a rail carrier holding 
itself out as providing those services, even if the site is owned by a rail carrier. Hi Tech II at 5. 
As stated above, state and local authorities may regulate rail yard activities as long as the 
regulation: (1) is not unreasonably burdensome to rail carriage; and (2) does not discriminate 
against rail carriage. New York Susquehmma and Western Ry. Corp. v. Jackson, 500 F.3d 238 
(3rd Cir. 2007). The Town may also enforce (in a non-discriminatory manner) local building, 
fire and electrical codes, voluntary agreements a Town has entered into with the Town, and may 
play a role in implementing federal environmental statutes, where applicable. See Ayer. 

d. What determines the railroad has control of site and proof that railroad has 
control of site? 

"Control" is defined by 49 U.S.C. §10102(3) as: "when referring to a relationship 
between persons, includes actual control, legal control, and the power to exercise control, 
through or by (A) common directors, officers, stocld1olders, a voting trust, or a holding or 
investment company, or (B) any other means." 

With respect to the property at issue, this is a fact-bound determination requiring review 
of all agreements pertaining to the ownership, leasing, use and operation of the property. 
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e. Local assessment and taxation on the railroad; local assessment and taxation on 
warehouse and storage yards associated with the railroad 

49 U.S.C. 11501 provides: 

(b) The following acts unreasonably burden and discriminate against interstate commerce, and a 
State, subdivision of a State, or authority acting for a State or subdivision of a State may not do 
any of them: 

(1) Assess rail transportation property at a value that has a higher ratio to the true 
market value of the rail transportation property than the ratio that the assessed value of 
other commercial and industrial property in the same assessment jurisdiction has to the 
true market value of the other commercial and industrial property. 

(2) Levy or collect a tax on an assessment that may not be made under paragraph (1) of 
this subsection. 

(3) Levy or collect an ad valorem property tax on rail transportation property at a tax 
rate that exceeds the tax rate applicable to commercial and industrial property in the 
same assessment jurisdiction. 

( 4) Impose another tax that discriminates against a rail carrier providing transportation 
subject to the jurisdiction of the Board under this part. 

Definitions for 49 U.S.C. 11501: 

"Assessment" means valuation for a property tax levied by a taxing district; 
"Assessment jurisdiction" means a geographical area in a State used in 
determining the assessed value of property for ad valorem taxation; 
"Rail transportation property" means property, as defined by the Board, owned 
or used by a rail carrier providing transportation subject to the jurisdiction of the 
Board under this part; and 
"Commercial and industrial property" means property, other than 
transportation property and land used primarily for agricultural purposes or timber 
growing, devoted to a commercial or industrial use and subject to a property tax 
levy. 

f. What is the railroad's responsibility for the safety, welfare and impacts for 
abutting neighborhoods? 

The railroad is governed by federal law regarding safety and environmental issues. In 
Village of Ridgefield Park v. New York, Susquehanna & Western Ry., 750 A.2d 57 (N.J. 2000), 
the court found that §10501(b) precluded the state court from adjudicating common law nuisance 
claims involving noise and air pollution from a railroad maintenance facility because such action 
would infringe on the exclusive jurisdiction of the STB. Citizens may file formal complaints 
with the STB, whose duty it is to investigate and determine whether the railroad is in compliance 
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with the applicable federal laws and regulations. More information about the STB can be found 
at the agency's website: http://www.stb.dot.gov. 

g. What is the legal distance fi·om the track a home owner can put up a fence? How 
many feet from the center of the tracks? 

We are not aware of any limitation on a private party's use of his or her own property 
which happens to abut a railroad. The private property owner would be subject to zoning 
requirements as to the setback for a fence. 

h. Railroad Leases/Tenants 

Fact-bound determination- a lease from a railroad does not automatically invoke 
preemption. There still must be "transportation by rail carrier," as defined by 49 U.S.C. and 
interpreted by the courts and STB. See Florida East Coast Ry. Co. (lease does not transform 
activity into rail transportation); NY Susquehanna v. Jackson for analysis re: lessee/RR . 
relationship. 

1. "Penetrating new markets" 

New railroad construction requires a license and environmental review by STB (per 49 
U.S. C. 10901) unless it is merely continuation or expansion of an existing railroad and no new 
markets are being served (49 U.S.C. 10906). The concept of"penetrating new markets" does not 
have anything to do with the analysis of whether there is "transportation by rail"; it is involved 
only in the determination of whether a license must be obtained from STB. 

376147/G&URR/0001 
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Gary Bohan

To: Gary Bohan
Subject: FW: RFFC - Approved Questions For Study - Please Forward to the Board of Selectmen

 
 

From: Blythe Robinson  
Sent: Tuesday, March 13, 2012 3:12 PM 
To: Gary Bohan 
Subject: RE: RFFC - Approved Questions For Study - Please Forward to the Board of Selectmen 
 
Gary, 
 
To question # 13 I offer the following from the Board of Selectmen.   
 
 
We understand that the STB does have a divestiture process when railroad assets are sold.  If the assets are sold and the 
use of the property is no longer considered transportation by a rail carrier, then it is likely that the use is no longer 
preempted.  This would have to be studied closely to determine how the railroad divested themselves of the assets, and 
even if they divested themselves of the assets whether or not they retain a contractual relationship under which what is 
taking place can still be considered transportation.  Depending on the outcome of this process, the Town’s zoning and 
permitting laws and regulations may or may not apply. 
 
This answer may on its face appear vague, but that is because the facts of the situation when and if it occurs will need to 
be studied in order to determine the outcome. 
 
Blythe 
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1 Thompson Square 
Suite 201 
Charlestown, MA 02129 
www.jehowardlaw.com 

Mark R. Reich 
Kopelman and Paige 
101 Arch Street 
12th Floor 
Boston, MA 02110 

Dear Mark: 

James E. Howard 
Attorney at Law 

August 18, 2011 

tel617.886.9322 
fax 617.886.9324 
cell617.905.6083 

jim@jehowardlaw.com 

Pursuant to your request on behalf of the Board ofSe1ectmen of the Town of 
Upton, I am writing to address certain issues raised by the Upton Planning Board 
concerning the rail transportation operations conducted by Grafton & Upton Railroad Co. 
("G&U") at its yard in Upton. Specifically, the Planning Board has inquired generally 
about the arrangements by which G&U controls and conducts transloading activities at 
the yard. In addition, the Planning Board has requested information concerning the 
transloading of wood pellets. For the reasons outlined below, regulation by the Town 
with respect to the G&U transloading operations is federally preempted. 

Your memorandum of June 18, 2009 provides an excellent discussion of the 
principles of preemption and their applicability in various situations. As we know from 
numerous decisions of the Surface Transportation Board and a number of courts, and as 
you concluded .in your memorandum, preemption of local regulation occurs when rail 
transportation is being provided by or under the auspices of a rail carrier. Furthermore, 
as noted in your memorandum, transloading from rail cars to trucks constitutes rail 
transportation. 

Ownership and Control ofthe Yard 

As explained to the Planning Board at a recent meeting, and as disclosed to the 
Board of Selectmen two years ago, G&U leases the yard at Upton from the existing 
record owner, Upton Development Group, LLC. Jon Delli Priscoli, the owner ofG&U, 
owns one third of the membership interests in Upton Development Group. The lease 
provides that G&U has full control over the yard, including the right to use the yard for 
rail operations and all other lawful purposes. Additionally, G&U has the right to 
construct improvements and to make alterations to the yard without any consent or 
approval of Upton Development Group, as well as having the obligation to pay all real 
estate taxes and utilities and to maintain insurance coverage on the yard. The Notice of 
Lease dated June 15, 2009 and recorded on June 16, 2009 in Book 44425, Page 159 



recites that the lease has a term running in favor of G&U from July 15, 2008 through 
June 30, 2020 and grants to G&U an option to purchase the yard. 

The history of the property explains in large part the current status of its 
ownership and control. As you know, the property was formerly used by the Town as a 
landfill. The Town had an opportunity to purchase the property several years ago, but it 
declined to do so. Upton Development Group acquired the property subject to an 
obligation to remediate certain environmental problems, which it has been diligently 
fulfilling. G&U has chosen not to exercise its option to purchase the yard until the 
remediation actions have been completed by Upton Development Group. In any event, 
as explained above, G&U has full control of the yard and the right to use the yard for rail 
transportation purposes. Indeed, the yard comes squarely within the statutory definition 
of"transportation". 49 U.S.C. 10102(9) ("transportation" includes (A) a ... property, 
facility ... related to the movement of passengers or property, or both, by rail, regardless 
of ownership or an agreement concerning use"). 

Transloading Generally at Upton 

All of the transloading activities at Upton Yard are performed by Grafton Upton 
Railcare, LLC (the "contractor"), an affiliate of the Dana companies, subject to the 
control of G&U and in accordance with a Terminal Transloading Agreement dated 
December 30, 2010. Dana is an experienced and widely respected group of companies 
that concentrate primarily in the business of motor carrier transportation and transloading. 
The Agreement states that the contractor will provide transloading services "for and 
under the auspices and control" ofG&U. Although the Agreement is confidential, G&U 
and the contractor have agreed that the enclosed summary of the terms and conditions of 
the Agreement may be disclosed to you and the Board of Selectmen and Planning Board 
for purposes of answering the questions raised by the Planning Board. 

The form and provisions ofthe Agreement are based upon the agreement used by 
Norfolk Southern in The City of Alexandria, VA--Petition for Declaratory Order, STB 
Finance Docket No. 35157, decision served February 17, 2009, which is one ofthe 
decisions apparently relied upon by the Planning Board. The G&U Agreement goes even 
farther than the Norfolk Southern agreement, however, in order to meet the requirements 
of preemption. For example, the G&U Agreement explicitly prohibits the contractor 
from conducting any independent business activities at the yard and expressly ensures 
that the shippers availing themselves oftransloading services are customers of the 
railroad and are charged for the transloading services in accordance with G&U's tariff. 

Wood Pellets 

The Agreement refers explicitly to the handling of wood pellets as part of the 
transloading services to be provided at the Upton Yard. Wood pellet producers have 
found it more economical and efficient to ship pellets in bulk rail cars, rather than to use 
trucks or attempt to ship bagged pellets in boxcars. At the present time, G&U has 3 
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customers that send bulk rail cars, each of which contains approximately 100 tons of 
pellets, to Upton for transloading. 

The only market--or end users--for wood pellets are residential customers, who 
burn the pellets in stoves for heat and who are obviously unable to take delivery of rail 
carloads of pellets. In order to deliver wood pellets, therefore, it is necessary to transfer 
the pellets from bulk rail cars into 40 pound bags that can be delivered to wholesalers or 
retailers by truck. Consequently, in order to meet the needs of its customers, G&U has 
arranged, through its contractor, to remove the pellets from the rail cars, put the pellets in 
bags and load the bags onto pallets that can be further distributed by flatbed truck. It is 
necessary to palletize the bags so that they do not break during the movement by truck. 

As described above, G&U is "handling" wood pellets as part of the transportation 
service it provides to any customer wants to avail itself of such services. 
"Transportation" includes services related to the movement of property by rail, "including 
receipt, delivery, ... transfer in transit, ... storage, handling and interchange of ... 
property." 49 U.S.C. 10102(9)(B). These services and the related charges are described 
in G&U's tariff. Bagging the pellets is an integral--indeed an essential--part of the 
transloading process required by the customer. Without bagging, it would be impossible 
to complete the transportation service. Significantly, the bagging process does not 
include any processing, fabrication or manufacturing that changes the nature or form of 
the pellets or that produces any byproducts. 

The transloading of wood pellets at Upton is, therefore, substantially different 
than the "fabrication work" performed by a non-railroad entity for its own account in a 
case decided by the STB and 2004. Town of Milford, MA--Petition for Declaratory 
Order, STB Finance Docket No. 34444, decision served August 11, 2004. To the 
contrary, the pellet transloading activities are similar to the baling and wrapping of 
construction and demolition debris, which the STB determined to be an integral part of 
rail transportation and beyond local regulation as a result of preemption in New England 
Trans rail, LLC, d/b/a Wilmington & Woburn Terminal Ry.--Construction, Acquisition 
and Operation Exemption--In Wilmington and Woburn, MA, STB Finance Docket No. 
34 797, decision served July 10, 2007. 

I hope that the foregoing explanation adequately addresses the questions of the 
Planning Board and, more importantly, leads them to share our conclusion that the 
transloading at G&U's Upton Yard is not subject to local regulation. Please let me know 
if you have any additional questions or need any further information. 

Very truly yours, 

---- ' 
J~ard 

Enclosure 
cc: Jon Delli Priscoli 
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Summary of Terms and Conditions of Terminal Transloading 
Agreement dated December 30, 2010 between Grafton & Upton 

Railroad Company and Grafton Upton Railcare LLC 

1. Grafton Upton Railcare LLC ("Contractor") agrees to provide transloading services 
"for and under the auspices and control" of Grafton & Upton Railroad Co. ("G&U"), 
including the bagging of wood pellets, at the G&U rail yard in Upton. 

2. The agreement applies to any commodities handled by rail to or from the yard in the 
sole discretion ofG&U. 

3. Contractor performs all necessary transloading services, including providing 
equipment and employees necessary for transloading and arranging for motor carriers. 

4. Contractor bills and collects for the transloading services from G&U's customers as 
the agent for G&U. The amounts invoiced for the transloading services are set forth in 
G&U's tariff. 

5. Contractor is prohibited from using the yard for purposes of any activities other than 
transloading for G&U customers, including a prohibition against conducting any 
independent business for contractor's own account. 

6. Contractor may deal only with rail customers of G&U, i.e. customers that require a 
rail movement prior or subsequent to transloading services at the yard. 

7. The agreement has a 2 year term, but G&U may terminate the agreement for any 
reason on 60 days' notice. 

8. G&U is entitled to use the entire yard at any time for any purpose in its sole discretion 
so long as such use does not unreasonably interfere with the transloading activities. 
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Gary Bohan

Subject: FW: railroad fact-finding committee
Attachments: responses to Upton fact-finding committee--4-26-12.doc

From: James E. Howard  
Sent: Thursday, April 26, 2012 3:11 PM 
To: Blythe Robinson 
Cc: 'Jon Delli Priscoli'; 'Stan Gordon' 
Subject: railroad fact-finding committee 
 
Blythe: 
 
Jon asked me to forward to you the attached answers to several of the questions of the railroad fact-finding committee 
requesting answers from Grafton & Upton Railroad.  Please let me know if you have any questions or need anything else.
 
James E. Howard 
1 Thompson Square 
Suite 201 
Charlestown, MA 02129 
617-886-9322 telephone 
617-886-9324 facsimile 
617-905-6083 cell phone 
www.jehowardlaw.com 
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Board of Selectmen 

Town of Upton Massachusetts 
 

BOARD OF SELECTMEN Town Manager 
Robert J. Fleming, Chairman Blythe C. Robinson 
Kenneth E. Picard 1 Main Street Box 1, Upton, MA 01568 
James A. Brochu                Tel: 508-529-6901 Fax: 508-529-1010 

        brobinson@upton.ma.us 

 

 
 
 
MEMO TO: Railroad Fact Finding Committee 
FROM: Blythe C. Robinson 
  Town Manager 
DATE:  February 10, 2012 
SUBJECT: Response to Questions #18, 20 & 22 
 
 
Below are responses to the questions posed to either the Board of Selectmen or the departments 
that report to the Town Manager. 
 
Question #18 - Code Enforcement 
Does the Town have current “as-built” plan or plans or any other plan or plans that show 
substantially what is currently at the rail yard on Maple Avenue? 
 
“As built” plans are not required for buildings of the size of what exists at the G&U Rail yard.  
Buildings that are larger than 35,000 cubic feet must adhere to 780 CMR 116.0 (Controlled 
Construction), and under this regulation as built plans must be submitted for buildings of this 
size or larger.  The Selectmen’s Office has on file a Master Site Plan for the rail yard, and a site 
plan for drainage improvements.   
 
Question #20 – Selectmen’s Office 
What is the source of the information for this statement in the Town’s Railroad FAQs: 
“Although the railroad site is geographically close to the Town’s well field on Glen Avenue, the 
railroad and well field are in different zones.  Furthermore, the aquifer from which we draw our 
water runs from the well field towards the railroad, so even if a spill were to reach the ground, it 
would not flow to the area where the Town draws water.”  
 
Attached please find a copy of the MassDEP Zone II delineation map of the Glen Avenue well 
field, which is protected under the Town’s groundwater protection by-law.  As you will not the 
railroad property is not in this zone.  I have also attached a copy of the Board of Health’s 
groundwater protection by-law that references Zone II.   
 
Question #22 – Board of Selectmen/Police Department 
What steps has the Town taken to assess and, if appropriate, manage the impacts of the 
additional truck traffic?



 
The Town has reviewed the site line of the entrance and exit for the rail road on Maple Avenue.  
We are satisfied that the site line for both ingress and egress to the site will be sufficient.  The 
exit driveway from the site has not been built yet, although the trees are cleared where this will 
be located.  The rail road is using the entrance for both uses until the site work is complete.  
Traffic regulations do not allow us to limit truck traffic on Maple Avenue to the site because it is 
an industrial/commercially zoned property.  Depending on traffic counts we can do that in 
residential zones, but it does not apply here.   
 
The Police Department has coordinated with the State Police Traffic Team to conduct truck 
inspections and enforcement in the past.  The Chief plans to have the State Police provide 
training to all of our police officers on what to look for with regard to trucks, and to contact the 
police if we see a vehicle that we believe has violations.  We will also work with the State to 
have the Truck Team out in Upton conducting surprise inspections in the future as their schedule 
allows.   to reviewed traffic counts for Maple Avenue to determine whether or not truck traffic 
can be re-routed to another location.   
Lines of sight at the driveway are fine. 
 
The TIP program covers the reconstruction and upgrade of Hartford Avenue North/High 
Street/Hopkinton Road from the intersection of Route 140 to the Hopkinton line.  We are in the 
design stage of this project which contemplates intersection improvements at the Route 
140/Hartford Avenue and Pratt Pond intersections.  These improvements should increase safety 
for all vehicle traffic and pedestrians along this corridor, and ease traffic through the 
intersections which can be problematic at different times of day.  The improvements, however, 
do not extend down Maple Avenue. 
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I TITLE 49- TRANSPORTATION . 
SUBTITLE I- DEPARTMENT OF TRANSPORTATION 

CHAPTER 1 • ORGANIZATION 

--'!11> § 103. Federal Railroad Administration 

(a) In General.- The Federal Railroad Administration is an administration in the Department of 
Transportation. 

(b) Safety.- To carry out all railroad safety laws of the United States, the Administration is divided 
on a geographical basis into at least 8 safety offices. The Secretary ofTransportation is responsible for 
all acts taken under those laws and for ensuring that the laws are uniformly administered and enfqrced 
among the safety offices. 

(c) Safety as Highest Priority.- In carrying out its duties, the Administration shall consider 
the assignment and maintenance of safety as the highest priority, recognizing the clear intent, 
encouragement, and dedication of Congress to the furtherance of the highest degree of safety in railroad 
transportation. 

(d) Administrator.- The head of the Administration shall be the Administrator who shall be 
appointed by the President, by and with the advice and consent of the Senate, and shall be an individual 
with professional experience in railroad safety, hazardous materials safety, or other transportation 
safety. The Administrator shall report directly to the Secretary of Transportation. 

(e) Deputy Administrator.- The Administration shall have a Deputy Administrator who shall be 
appointed by the Secretary. The Deputy Administrator shall carry out duties and powers prescribed by 
the Administrator. 

(f) Chief Safety Officer.- The Administration shall have an Associate Administrator for Railroad 
Safety appointed in the career service by the Secretary. The Associate Administrator shall be the Chief 
Safety Officer of the Administration. The Associate Administrator shall carry out the duties and powers 
prescribed by the Administrator. 

(g) Duties and Powers of the Administrator.- The Administrator shall carry out-

(1) duties and powers related to railroad safety vested in the Secretary by section 20134 (c) and 
chapters 203 through 211 of this title, and by chapter 213 of this title for carrying out chapters 
203 through 211; 

(2) the duties and powers related to railroad policy and development under subsection (j); and 

(3) other duties and powers prescribed by the Secretary. 

(h) Limitation.- A duty or power specified in subsection (g)(l) may be transferred to another part 
of the Department of Transportation or another Federal Government entity only when specifically 
provided by law. A decision of the Administrator in carrying ont the duties or powers of the 
Administration and involving notice and hearing required by law is administratively final. 

(i) Authorities.- Subject to the provisions of subtitle I of title 40 and title III of the Federal Property 
and Administrative Services Act of 1949 (41 U.S. C. 251 et seq.), the Secretary of Transportation may 
make, enter into, and perform such contracts, grants, leases, cooperative agreements, and other similar 
transactions with Federal or other public agencies (including State and local governments) and private 
organizations and persons, and make such payments, by way of advance or reimbursement, as the 
Secretary may determine to be necessary or appropriate to carry out functions at the Administration. 
The authority of the Secretary granted by this subsection shall be carried out by the Administrator. 
Notwithstanding any other provision of this chapter, nq authority to enter into contracts or to make 
payments under this subsection shall be effective, except .as provided for in appropriations Acts. 

G) Additional Duties of the Administrator.- The Administrator shall-

(!) provide assistance to States in developing State rail plans prepared under chapter 227 and 

review all State rail plans submitted under that section; 1 
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(2) dev,elop a long-range national rail plan that is consistent with approved State rail pla(ls and the 
rail needs of the Nation, as determined by the Secretary in order to promote an integrated, cohesive, 
efficient, and optimized national rail system for the movement of goods and people; 

(3) develop a preliminary national rail plan within a year after the date of enactment of the 
Passenger Rail Investment and Improvement Act of2008; 

(4) develop and enhance partnerships with the freight and passenger railroad industry, States, and 
the public concerning rail development; 

(5) support rail intermodal development and high-speed rail development, including high speed 
rail planning; 

(6) ensure that programs and initiatives developed under this section benefit the public and work 
toward achieving regional and national transportation goals; and 

(7) facilitate and coordinate efforts to assist freight and passenger rail carriers, transit agencies 
and authorities, municipalities, and States in passenger-freight service integration on shared rights 
of way by providing neutral assistance at the joint request of affected rail service providers and 
infrastructure owners relating to operations and capacity analysis, capital requirements, operating 
costs, and other research and planning related to corridors shared by passenger or commuter rail 
service and freight rail operations. 

(k) Performance Goals and Reports.-

(1) Performance goals.-:- In conjunction with the objectives established and activities 
undertaken under subsection (j) of this section, the Administrator shall deveiop a schedule for 
achieving specific, measurable performance goals. 

(2) Resource needs.- The strategy and annual plans shall include estimates of the funds and 
staff resources needed to accomplish each goal and the additional duties required under subsection m. . 
(3) Submission with president's budget.- Beginning with fiscal year 2010 and each fiscal year 
thereafter, the Secretary shall submit to the Committee on Transportation and Infrastructure of the 
House of Representatives and the Committee on Commerce, Science, and Transportation of the 
Senate, at the same time as the President's budget submission, the Administration's performance 
goals and schedule developed under paragraph (1 ), including an assessment ofthe progress of the 
Administration toward achieving its performance goals. 

Footnotes 
1 So in original. Probably should be "chapter;". 

(Pub. L. 97-449, §!(b), Jan. 12, 1983, 96 Stat. 2414; Pub. L. 98-216, § 2(2), Feb. 14, 1984, 98 Stat. 5; 
Pub. L. 103-272, § 5(m)(l), July 5, 1994, 108 Stat. 1375; Pub. L. 103-440, title II,§ 216, Nov. 2, 1994, 
108 Stat. 4624; Pub. L. 107-217, § 3(n)(l), Aug. 21,2002, 116 Stat. 1302; Pub. L. 110-432, div. A, title · 
I,§ 101, div. B,title III,§ 307, Oct. 16, 2008, 122 Stat. 4851, 4953.) 

Revised Section 

103(a) 

Historical and Revision Notes 

Pub. l. 97-449 
Source (U.S. Code) Source (Statutes at Large) 

49:1652(e)(1) (1st sentence related Oct. 15, 1966, Pub. L. 89-670, §§ 
to FRA). 3(e) (related to FRA) (1), (3), (4), 

6(Q(3)(C) (related to FRA), 80 Stat 
932, 940. 

49:1652a, 
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Revised Section 

103(b) 

103(c) 

1 03(d) 

Source (U.S. Code) 

49:1652(e) (related to FRA) (1) (2d, 
last sentences}, (3) (last se11tence). 

49:1655(Q(3)(A). 

49:1652(e)(3) (related to FRA) (less 
last sentence). 

49:1652(e)(4) (related to FRA). 

49:1655(Q(3)(C) (related to FRA). 

Source (Statutes at Large) 

Oct.15, 1966, Pub. L. 89-670, § 
6(f)(3)(A), 80 Stat. 940; Aug. 22, 
1972, Pub. L. 92-401, § 6, 86 Stat. 
617;Jan.3, 1975, Pub.L.93-633,§ 
113(e)(1), 88 Stat. 2163. 

In subsection (a), the words "To carry out" are substituted for "for purposes of administering and enforcing" 
in 49: 1652a for consistency and to eliminate surplus words. The words "under those laws" are substituted 
for ''pursuant to Federal railroad safety laws" to eliminate surplus words. The words "is responsible" are 
substituted for "shall retain full and final responsibility" and "shall be responsible" to eliminate surplus 
words. The words "and for the establishment of all' policies with respect to implementation of such laws" 
are omitted as surplus. 

In subsection (b), the words "Each of these components" are omittd as surplus. 

In subsection (c), the words "vested in the Secretary" are substituted for "as set forth in the statutes 
transferred to the Secretary" in 49: 1655(f)(3)(A) for clarity and consistency. The words "section 6( e )(I), (2), 
and (6)(A) of the Department ofTransportationAct (49 U.S.C.l655 (e)(!), (2), and (6)(A))" are substituted 
for "subsection (e) of this section (oilier than subsection (e)(4) of this section)" in 49:1655(f)(3)(A) for 
clarity. 

In subsection (d), the word "law" is substituted for "statute" in 49: 1652( e)( 4) for consistency. The words 
after "administratively final" in 49:1655(f)(3)(C) are omitted as unnecessary because of the restatement of 
the revised title and those laws giving a right to appeal. 

Pub.L.103-272 
Section 5 (m)(l) amends 49:103(c)(l) to include a reference to section 20134(c) of the revised title. The reference 
is included because 45:445 on which section 20134 (c) is based provides that the duties and powers under that 
provision are to be carried out by the Administrator of the Federal Railroad Administration rather than the Secretary 
of Transportat.ion. 

References in Text 

The Federal Property and Administrative Services Act of 1949, referred to in subsec. (i), is act June 30, 1949, ch. 
288, 63 Stat. 377. Title III of the Act is classified generally to subchapter IV(§ 251 et seq.) of chapter 4 of Title 41, 
Public Contracts. For complete classification of this Act to the Code, see Short Title note set out under section 251 
ofTitle 41 and Tables. · 

The date of enactment of the Passenger Rail Investment and Improvement Act of2008, referred to in subsec. 0)(3), is 

1 the date of enactment of Pub. L. 110-432, which was approved Oct. 16,2008. 

Amendments 

2008-Subsec. (a). Pub. L. 110-432, § 307(1), (2), inserted heading and struck out at e~d "To carry out <,tll railroad 
safety laws of the United States, the Administratiori is divided on a geographical basis into at least 8 safety offices. 
The Secretary of Transportation is responsible for all acts taken under those laws and for ensuring that the laws are 
unifonnly administered and enforced among the safety offices." 

Subsecs. (b) to (k). Pub. L. 110-432, §§ )01, 307 (3), (4), added subsecs. (b) to (k) and struck out former subsecs. (b) 
to (e), which related to: in subsec. (b)', Administrator as head of the Administration; in subsec. (c), Administrator's 
duties and powers; in subsec. (d), transfer of duties or powers and effect of Administrator's decision; and, in subsec. 
(e), authority of Secretary of Transportation. 
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2002-Subsec. (e). Pub. L. 107-217 inserted "subtitle I of title 40 and title III of' before "the Federal Property" and 
substituted "(41 U.S. C. 251 et seq.)" for "(40 U.S.C. 471 et seq.)". 

1994-Subsec. (c)(!). Pub. L. !03-272 substituted "section 20134 (c) and chapters 203-211 of this title, and chapter 
213 of this title in canying out chapters 203-2ll" for "section 6(e)(l), (2), and (6)(A) of the Department of 
Transportation Act (49 App. U.S.C. 1655 (e)(!), (2), and (6)(A))". 

Subsec. (e). Pub. L. 103-440 added subsec. (e). 

1984-Subsec. (c)(!). Pub. L. 98-216 substituted "49 App. U.S.C." for "49 U.S.C.". 

Update of Federal Railroad Administration's Website 

Pub. L. 110-432, div. A, title III,§ 307, Oct. 16,2008, 122 Stat. 4881, provided that: 

"(a) In GeneraL-The Secretary shall update the Federal Railroad Administration's public website to better facilitate 
the ability of the public, including those individuals who are not regular users ·of the public website, to find current 
information regarding the Federal Railroad Administration's activities. 

"(b) Public Reporting of Violations.-On the Federal Railroad Administration's public website's home page, the 
Secretary shall provide a mechanism for the public to submit written reports of potential violations of Federal railroad 
safety and hazardous materials transportation laws, regulations, and orders to the Federal Railroad Administration." 

[For definitions of.,Secretary" and "railroad", as used in sectiO;n 307 of Pub. L. 110-432, set ·out above, see section 
2(a) of Pub. L. 110-432, set out as a note under section 20102 ofthis title.] 

Funds for Broadband High Speed Internet Service Connection for Federal 
Railroad Administration Employees 

Pub. L. 108-447, div. H, title I,§ 151, Dec. 8, 2004, 118 Stat. 3222, provided that: "Notwithstanding any" provisionS 
of this or any other Act, during the fiscal year ending September 30, 2005, and hereafter, the Federal RailrOad 
Administration may use funds appropriated by this· or any other Act to provide for the installation of a broadband high 
speed internet service connection, including necessary equipment, for Federal Railroad Administration employees, 
and to either pay directly recurring monthly charges or to reimburse a percentage of such monthly charges which arc 
paid by such employees: Provided, That the Federal Railroad Administration certifies that adequate safeguards against 
private misuse exist, and that the service is necessary for direct support of the agency's miSsion." 
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Gary Bohan

Subject: FW: Fact Finding Question
Attachments: Railroad Fact.doc

 
 

From: Blythe Robinson  
Sent: Wednesday, March 14, 2012 7:56 AM 
To: Gary Bohan 
Subject: FW: Fact Finding Question 
 
Gary, 
 
Attached is the response from the Fire Department to the question regarding spills in a zone II area. 
 
Blythe 
 

 
From: Aaron Goodale  
Sent: Tuesday, March 13, 2012 5:29 PM 
To: Blythe Robinson 
Subject: Fact Finding Question 
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TITLE 49 • TRANSPORTATION 
SUBTITLE IV -INTERSTATE TRANSPORTATION 

PARTA·RAIL 
CHAPTER 105 ·JURISDICTION 

---~~ § 10501. General jurisdiction 

(a) (1) Subject to tllis chapter, the Board has jurisdiction over transportation by rail carrier that is

( A) only by railroad; or 

(B) by railroad and water, when the transportation is under connnon control, management, 
or arrangement for a continuous carriage or shipment. 

(2) Jurisdiction under paragraph (1) applies only to transportation in the United States between 
a place in-

(A) a State aud a place in the same or another State as part of the interstate rail network; 

(B) a State and a place in a territory or possession of the United States; 

(C) a territory or possession of the United States and a place in another such territory or 
possession; 
(D) a terr-itory or possession of the United States and another place in the same territory or 
p'ossession; 

(E) the United States and another place. in the United States tlnough a foreign country; or 

(F) the United States and a place in a foreign country. 

(b) The jurisdiction of the Board over-

(1) transportation by rail carriers, and the remedies provided in this part with respect to rates, 
classifications, rules (including car service, interchange, and other operating rules), practices, 
routes, services, and facilities of such carr-iers; and 

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, 
team, switching, or side tracks, or facilities, even if the tracks are located, or intended to be located, 
entirely in one State, 

is exclusive. Except as otherwise provided in this part, the remedies provided under this part with respect 
to regulation of rail transportation are exclusive and preempt the remedies provided under Federal or 
State law. 

(c) (1) In this subsection-

(A) the term "local govermnental authority"-

(i) has the same meaning given that term by section 5302 (a) of this title; and 

(ii) includes a person or entity that contracts with the local goverumental authority to 
. provide transportation services; and 

(B) the term "mass transportation" means transportation serv_ices describ~section 5302 
(a) of this title that are provided by rail. 

(2) Except as provide<) in paragraph (3), the Board does not have jurisdiction under this part over

(A) mass transportation provided by a local government authority; or 

(B) a solid waste rail transfer facility as defined in section 10908 of this title, except as 
provided under sections 10908 and 10909 of this title. 

(3) (A) Notwithstanding paragraph (2) of this subsection, a local governmental authority, 
described in paragraph (2), is subject to applicable laws of the United States related to--

(i) safety; 

(ii) the representation of employees for collective bargaining; and 
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(iii) employment, retirement, annuity, and unemployment systems or other provisions 
related to dealings between employees and employers. 

(B) The Board has jurisdiction under sections Ill 02 and Ill 03 of this title over transportation 
provided by a local governmental authority only if the Board finds that such governmental 
authority meets all of the standards and requirements for being a rail carrier providing 
transportation subject to the jurisdiction of the Interstate Commerce Commission that were 
in effect immediately before January I, 1996. The enactment of the ICC Termination Act of 
1995 shall neither expand nor contract coverage of employees and employers by the Railway 
Labor Act, the Railroad Retirement Act of 1974, the Railroad Retirement Tax Act, and the 
Railroad Unemployment Insurance Act. 

(Added Pub. L. 104--88, title I,§ 102(a), Dec. 29, 1995, 109 Stat. 807; amended Pub. L. 104--287, § 5(21), 
Oct. II, 1996, 110 Stat. 3390; Pub. L. 110-432, div. A, title VI,§ 602, Oct. 16, 2008, 122 Stat. 4900.) 

References in Text 

The ICC Termination Act of 1995, referred to in subsec. (c)(3)(B), is Pub. L. 104-88, Dec. 29, 1995, 109 Stat. 803. 
For complete classification of this Act to the Code) see Short Title of 1995 Amendment note set out under section 
10 I of this title and Tables. 

The Railway Labor Act, referred to in subsec. (c)(3)(B), is actMay20, 1926, ch. 347,44 Stat. 577, as amended, which 
is classified principally to chapter 8 (§ 151 et seq) of Title 45> Railroads. For complete classification of this Act to 
the Code, see section 151 of Title 45 and Tables. 

The Railroad Retirement Act of 1974, referred to in subsec. (c)(3)(B), is act Aug. 29, 1935, ch. 812, as amended 
generally by Pub. L. 93-445, title I,§ 101, Oct. 16, 1974, 88 Stat. 1305, which is classified generally to subchapter 
IV(§ 231 et seq.) of chapter 9 of Title 45. For further details and complete classification of this Act to the Code, see 
Codification note set out preceding section 231 of Title 45, s~ction 23lt of Title 45, and Tables. -

The Railroad Retirement Tax Act, referred to in subsec. (c)(3)(B), is act Aug. 16, 1954, ch. 736,.§§ 3201,3202,3211, 
3212, 3221, and. 3231 to 3233, 68A Stat. 431, as amended, whiCh is 'classified generally to chapter 22 (§ 3201 ·et seq.) 
of Title 26, Internal Revenue Code. For complete classification of this Act to the Code, see section 3233 of Title 26 
and Table.s. · 

The Railroad Unemployment Insurance Act, referred to in subsec. (c)(3)(B), is act June 25, 1938, ch. 680, 52 Stat. 
1094, as amended, which is classified principally to chapter Jl (§ 351 et seq.) of Title 45, Railroads. For complete 
classification of this Act to the Code, see section 367 of Title 45 and Tables. 

Prior Provisions 

Provisions similar to those in this section were contained in sections I 0501 and 10504 of this title prior to the general 
amendment of this subtitle by Pub. L. 104-88, § 102(a). 

A prior section 10501, Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 1359; Pub. L. 96-448, title II,§ 214(c)(3)-{5), Oct. 14, . 
1980, 94 Stat. 1915; Pub. L. 103-272, § 40)(15), July 5, 1994, 108 Stat. 1369, related to jurisdiction of the Interstate 

1 Commerce Commission, prior to the general amendment of this subtitle by Pub. L. 104-88, § 102(a). See sec,tions 
10501 and 15301 of this title. 

Amendments 

2008-Subsec. (c)(2). Pub. L. 110-432 amended par. (2}generally. Prior to amendment, text read as follows: "Except. 
as provided in paragraph .(3), the Board does not have jurisdiction under this part over mass transportation provided 
by a local governmental auth~rily." 

1996-Subsec. (c)(3)(B). Pub. L. 104-287 substituted "Januaty 1, 1996" for "the effective date of the ICC Tennination 
Act of1995". 

Effective Date 

Chapter effective Jan. l, 1996, except as otherwise provided in Pub. L. 104-88, see section 2 of Pub. L. 104-88, set 
out as a note under section 701 of this title. 
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I 
Abolition of interstate Commerce Commission 

Interstate Commerce Commission abolished by section 101 ofPub._L. 104-88, set out as a note under section 701 
of this title. 
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4/11/12 

To Whom It May Concern, 

Activities on the First' Colony Group Property at Hartford which are out of 100 
feet of a wetland or stream are not regulated by the Massachusetts Wetland Protection 
Act or Town of Upton Wetland By-Law. The Conservation Commission would need to 
see official engine.ered plans to verify if the pellet package plant is outside this line. 

We understand discussions with the Army Corps of Engineers have been ongoing about 
section 404 of the Clean Water Act. · 

The Conservation Commission does have concerns with the planned. piping of the 
stream and filling of an isolated wetland (potential vernal Pool). Guidelines set forth by 
the EPA and the Army Corps of Engineers also need to be satisfied . 

. Sincerely, 

Christine Scott 
Upton Conservation Commission, Chairperson 
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Testimony of Roger Noller 
Clnairm:m of tine Suirlface Transportation Board 

House Committee on Transportation and Infrastmcture 
Subcommittee on Railroads 

Hearilllg lm Transportatiolll of Nuclear Waste to Yucca Mountain Repository 
9:30 a.m. Marcin 5, 2004 !Las Vegas, Nevada 

Good morning Chairman Quinn, Ranking Member Brown, and Members of the 

Subcommittee. 

My name is Roger Nober, and I am Chairman of the Surface Transportation 

Board. I appreciate the opportunity to testifY before you today at this field hearing about 

the federal jurisdictional issues and railroad operational and safety concerns regarding the 

transportation of nuclear waste to the proposed Yucca Mountain repository. 

The issues which are the subject of this hearing today regarding the construction 

of a proposed rail line through Nevada to serve the Yucca Mountain repository and the 

transportation of spent nuclear fuel and high level radioactive nuclear waste from sites 

throughout the United States are important not only to the citizens of Nevada but to the 

nation as a whole. I commend the Members of the Subcommittee for holding this 

significant hearing. 

At the outset, it is important to emphasize that the Department of Energy has not 

yet determined whether rail will be the primary means of transportation to serve the 

Yucca Mountain facility. If the Department of Energy does select rail as the primary 

means of transport for the Yucca Mountain facility, then, as I will discuss below, it has 

several options for how it could choose to structure that transportation, including filing 

with the Board to authorize the construction of a new rail line serving that facility. 

Furthermore, I must note that the Board is an adjudicatory body, and were the 



Department of Energy to file for approval ofthe construction of a rail line to the Yucca 

Mountain Repository with the Board, I cannot determine in advance how the Board 

would act on such a filing. 

With these limitations in mind, I would first like to provide the Subcommittee 

with an overview of the Board and its responsibilities. Next, I will discuss the current 

regulatory regime that exists for the licensing of new rail lines. Finally, I will outline 

some of the issues that may be raised if the Department of Energy were to choose rail as. 

the primary means of transportation to serve the Yucca Mountain facility. 

Overview of the STB 

. As all of you are aware, this Co~ttee created the Surface Transportation Board 

when it eliminated the Interstate Commerce Commission. in the ICC Termination Act of 

...!2_95 · ... '!:~~_.S:()!_l~!.~~~.?.~!~l111ined that the Board should be a decisionally independent 

~~nc.y [lc:l_II_l~l!~~t!.<tli~~l,Y_!\ffiliated with the Department ofTransportation. As such, the , 

Board serves as both an adjudicatory and regulatory body. The Board was created as a 

three-person, bi-partisan entity, but for the last nine months I have been its only Member. 

The Board's primary mission is economic regulation of railroads, but the Board 

also has jurisdiction over other modes of surface transportation. With respect to 

railroads, the Congress vested the Board with the fundamental missions of reviewing 

railroad mergers and line sales, resolving railroad rate and service disputes, and 

reviewing railroad abandonment and construction applications. The Board has some 

authority over certain trucking company, moving vau, and non-contiguous ocean 

shipping company rate matters; certain intercity passenger bus company structure, 
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financial, and operational matters; and rates of pipelines carrying commodities other than 

oil, gas, or water. 

Importantly, in each of the areas over which the Board has jurisdiCtion, that 

jurisdiction is exclusive. 

The Board's Authority over Rail Carriers 

In general, the Board's jurisdiction over rail carriers is set forth in Chapter 105 qf 

Title 49. The Board has jurisdiction over "transportation by [a] rail carrier" (section 

1050l(a)(l)) that is providing common carrier railroad transportation (section 10102(5)) 

over any "part of the interstate rail network" (section 1050l(a)(2)). 

_The term "common carrier" is not defined in the statute, but is defined by 

common law and agency preced5nt. Th~fundam.::~tal_!est for whether rail track and 

services are common carrier in nature is whether there is a "holding out" to serve the 

public at large. A railroad that is a common carrier has a "common carrier obligation" to 

provide service to any and all shippers along the line that request service or may want 

service in thefuture. 49 U.S.C. lllOl(a). 

Persons who are, or intend to become, common carriers -and thus subject to the 

Board's jurisdiction- are subject to the Interstate Commerce Act's regulatory 

provisions, including the general requirement in 49 U.S.C. 10901 that they obtain 

advance authorization from the Board before constructing or operating a new or extended 

line of railroad. In general, this licensing requirement applies to all of such carriers lines, 

including both "main" lines and "branch" lines, i.e., those lightly used lines over which 

carriers provide common carrier service to shippers in what are often rural communities. 
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There are exceptions to the general requirement that common carriers obtain a 

regulatory license prior to constructing new track. Under 49 U.S.C. 10906, for exampleJ 

no Board authorization is required when a railroad that. is already licensed to provide 

service wishe~ to construct so-called "auxiliary tracks.". While the statute enumerates a 

number of different classes of such track, in practice the Board has applied the same tests 

for each to determine whether track of a common carrier qualifies for this exception. 

Track that is used for loading, unloading, storage or switching operations that are 

"incidental to, but not actually and directly used" in the carrier's line-haul transportation 

may qualify for this exception. 

To determine whether a particular common carrier rail track would be "auxiliary 

track," and thus could be constructed without a license, the Board and the courts look at 

relevant "indicia" of the track itself (such as the track's length, the weight of rail, etc.), as 

well as the track's use and, most importantly, whether the track would open up new 

service territory for the operating rail carrier. If the track would be something more than 

auxiliary to existing service, then the section 1 0906 exceptioll is not available. But if 

section 10906 does apply, then this so-called "spur" track, although not subject to Board 

licensing, is subject to other aspects of Board regulation. 

• 

The Boar~~ s jurisdiction over common carrier railroad lines that are part of the 

national rail network is exclusive (49 U.S.C. 1050l(b)), and the statute preempts state 

and local jurisdiction from applying any overlapping laws and regulations. Thus, state 

and local permitting or pre-clearance requirements (including enviromnental 

requirements) are preempted from applying to such rail carriers because by their nature 

they interfere with interstate commerce, This broad statutory Federal preemption applies 
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even to construction of "auxiliary" track under section I 0906, which is part of the 

national rail network, but for which a Board license is not needed and for which the 

Board does not conduct an environmental review. 

Construction and operation of private track- which is not covered by the 

Interstate Connnerce Act and not subject to any aspect of the Board's jurisdiction- does 

not require any regulatory authorization by the Board at all. While the term "private 

track" is not defined in the statute, Congress described private track as follows in its 

Conference Report on the ICC Termination Act: "[N]on-railroad companies who 

construct rail lines to serve their own facilities [exclusively] ... are not required to obtain 

agency approval to engage in such construction." 

The courts and the Board have long recognized that wholly private operations 

conducted over private track are not subject to the agency's jurisdiCtion. This is so even 

when such operations are conducted by an operator that conducts connnon carrier rail 

operations elsewhere, if it operates on the private track exclusively to serve the owner of 

the track pursuant to a contractual arrangement with that owner. And, of course, the 

private track can connect to a common carrier line and the national rail network. 

However, state and local laws and regulations are not Federally preempted with respect to 

constmction of private track. 

Thus, a party wishing to construct a rail line can make an election up front as to 

whether its track will be used to serve the general public ( connnon carriage) or to carry 

only its own products (private carriage) and therefore choose the regulatory scheme that 

will apply to the construction of that line. 
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Tlbie Boardl's Process For Considering New JLine Cmnstmctioll Projects 

The Board must authorize any new rail line that will be used by rail carriers to 

provide new common carrier service before the construction of that line may begin. The 

Board's authorization may take one of two forms: a "certificate of public convenience 

and necessity" issued under 49 U.S.C. 10901, or an exemption under 49 U.S.C. 10502 

that serves to authorize the construction without all of the formal application procedures. 

In either event, the rail line can be constructed only after there has been a Board 

proceeding with the opportunity for public participation, close scrutiny of the proposal by 

the Board, a full examination of the public interest, and an environmental review. 

Under section 1090 L the Board is directed to consider whether the proposed 

project would be "inconsistent with the public convenience and necessity." 49 U.S.C. 

10901(c). The Board uses a three-part test to evaluate the public convenience and 

necessity with respect to a proposal: (1) whether the applicant is financially fit to 

undertake the construction and provide service; (2) whether there is a public demand or 

need for the proposed service; and (3) whether the construction project is in the public 

interest. Opponents of a construction project have the opportunity to offer evidence that 

a proposed line is not in the public interest. 

Safety and environmental concerns are considered and weighed along with the 

transportation considerations in evaluating the broader public interest, and the Board's 

detailed environmental review is always a key component of the agency's process and 

consideration. Typically, the Board is the lead agency in the preparation of an 

Environmental Impact Statement for a line construction - and affected states, local 
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entities, agencies, communities, and members of the general public participate in that 

process. After the environmental review is completed, the Board considers the potential 

environmental impacts in deciding whether to approve the rail construction proposal as 

submitted, deny the proposal, or approve it with environmental mitigation or other 

conditions. 

In sum, when the Board considers a rail construction proposal, it gives thorough 

and careful scrutiny to all transportation, environmental, and safety issues, regardless of 

whether the process is the formal application process or the petition for exemption 

process. The statute vests the Board with broad authority to condition its approval of any 

line construction as necessary to protect the public interest. 

Issues that May be Raised by the Departme11t of Energy's Proposal 

The core question in determining whether the Board would have to license the 

construction and operation of a railroad to serve Yucca Mountain would be whether the 

line would be operated for common carriage, or, instead, used as private track. While the 

general parameters I discussed earlier are clear, each applicant may make choices as to 

how to structure the construction and operation of a rail line that can make the Board's 

analysis quite complex. In practice, this determination is very fact-specific; it might be 

influenced by who builds the track, who pays for construction and maintenance, who 

owns the goods being shipped, but the most important determination is whether the line 

would be held open for service to the general public or reserved exclusively for service to 

the Department of Energy. 
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Therdore, if the Department of Energy were to choose rail as its preferred means 

of transportation, it would then need to decide whether it wanted to structure its proposal 

to provide for common carriage that does not come within the class of auxiliary track 

covered by section 10906. If it decided to do so, then such a decision would lead to three 

basic consequences. . 

First, the Board would have to license the project before any construction could 

begin. This means that the Board would first need to find that it had jurisdiction over the 

project. Then the Board would consider whether the project would be consistent with the 

public convenience and necessity (if the Department of Energy filed a section 10901 

application); or in the public interest (if the Department of Energy filed for an exemption 

under section 1 0502). As noted, the public would have a full opportunity to participate in 

this aspect of the proceeding. 

Second, the Board would have to comply with the requirements of the National 

Environmental Policy Act before issuing final authority to construct and operate the line. 

This means that the Board would evaluate the environmental impacts of any proposed 

project. On occasion, the Board has been a cooperating agency in the preparation of 

environmental impact statements in new rail line construction cases. As long as the 

analysis takes into account the relevant factors for the'Board to consider when it reviews 

the application, an EIS prepared in that manner would likely be sufficient. 

Third, in the event that the Department of Energy structures this proposal to 

" involve common carriage, the Board's licensing authority would be exclusive. Under the 

preemption provision of 49 U.S.C. 1050l(b), any state and local permitting or pre-

clearance requirements (including environmental, land use, or zoning requirements) 
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could not be applied to the construction of the proposed rail line, or any rail facilities that 

are part of that rail line. 

If, on the other hand, the Department of Energy chooses to construct this project 

as private track, the Board would have no jurisdiction, and it could build its track without 

even notifying the Board. The Department of Energy could ask the Board to issue a 

declaratory order addressing the status of the track if it wanted Board confirmation of its 

decision. If the Board agreed that the track would be private, that ruling could be used to 

dispel doubt as to the nature ofthe project. Of course, if the Board did not have 

jurisdiction over the construction and operation of the track, it would not have to conduct 

an environmental review pursuant to NEP A. And the statute that expressly preempts 

state and local government from regulating rail transportation would not apply. 

CONCLUSION 

In conclusion, it is important to reiterate that the Department of Energy has not 

yet chosen whether rail will be the primary means of transporting waste to the Yucca 

Mountain repository. Arid as my testimony has hopefully explained, whether, and to 

what extent the federal rail regulatory regime will apply to this rail line cannot be fully 

known at this time, and depends .in large measure on whether the Department of Energy 

chooses to proceed with rail and then if it does, whether the Department decides to 

structure the project as common or private carriage. 

Of course, how the Board would consider any specific application cannot be 

answered in advance, but only upon the consideration of the full record. Finally, it is 
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important to note that regulation of the safety of rail transportation once operations begin 

is under the jurisdiction of the Federal Railroad Administration. 

I appreciate the opportunity to discuss these issues with you today, and stand 

ready to answer any questions you may have. 
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Testimony ofW. Douglas Buttrey 
Chairman of the Surface Transportation Board 

House Committee on Transportation and Infrastructure 
Subcommittee on Railroads 

Hearing on Impacts of Railroad-Owned Waste Facilities 
10 a.m. May 23, 2006 

Good morning Mr. Chairman. My name is Douglas Buttrey, and I am the Chairman 

of the Surface Transportation Board. I appreciate the opportunity to testifY before you 

today about federal preemption for rail-related facilities. I would first like to provide the 

Subcommittee with an overview of the Board's role, and the role of state and local 

authorities with regard to such facilities. Next, I will discuss the state of the Jaw on this 

complex issue which is still being fleshed out by the Board and the cotrrts in individual 

cases that arise. Finally, because there has been a lot of concern lately about the potential 

for misuse of federal preemption in cases involving facilities on rail lines, I will outline 

how interested parties can raise concerns before the Board and in the courts regarding 

individual proposals that arise. I will not focus today on the individual cases that have 

addressed federal preemptionfor rail-related facilities, but I have included as part of my 

written testimony a summary of the relevant case law. 

I. The Scope of the Federal Preemption 

As all of you are aware, the Surface Transportation Board was created in the ICC 

Termination Act of 1995 (ICCTA). The express federal preemption contained in the 

Board's governing statute at 49 U.S.C. 1050l(b) gives the Board exclusive jurisdiction 

over "transportation by rail carriers." Congress has defined the term "transportation" 

broadly, at 49 U.S.C. 10102(9), to include all of the related facilities and activities that 

are part of rail transportation. The purpose of preemption is to prevent a patchwork of 



otherwise well intentioned local regulation from interfering with the operation of the rail 

network to serve interstate commerce. 

Both the Board and the courts have made clear, however, that, although the scope 

of the section 10501 (b) preemption is broad, there are limits. While a literal reading of 

section 10501(b) would suggest that it preempts all other law, neither the Board nor the 

courts have interpreted the statute in that manner. Rather,where there are overlapping 

federal statutes, they are to be harmonized, with each statute given effect to the extent 

possible. This is true even for federal statutory schemes that are implemented in part by. 

the states, such as the Clean Air Act, the Clean Water Act, and the Solid Waste Disposal 

Act. 

When states or localities are acting on their own, certain types of actions are 

categorically preempted, regardless .of the context or basis of the action. This includes 

any form of permitting or preclearance requirement-such as building, zoning, and 

environmental and land use permitting-which could be used to deny or defeat a 

railroad's ability to conduct its rail operations or to proceed with activities that the Board 

has authorized. Also, states or localities cannot regulate matters directly regulated by the 

Board, such as railroad rates or service or the construction, operation, and abandonment 

of rail lines. 

_Qtherwise, whether the preemption applies depends on whether the particular 

action would have the effect of preventing or unreasonably interfering with rail 

• transportation. Types of state and local measures that have been found to be permissible, 

even in cases that qualifY for the federal preemption, include requirements that railroads 

share their plans with the community when they are uudertaking an activity for which a 
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non-railroad entity would require a permit, or that railroads comply with local electrical, 

In cases involving facilities that require a license from the Board and an 

environmental review under the National Environmental Policy Act (NEPA), the Board 

addresses both the transportation-related issues and any environmental issues that are 

raised. The environmental review is managed by the Board's Section of Environmental 

_Analysis. 

Even where no license is needed from the Board, there are several avenues of 

recourse for interested parties, communities, or state and local authorities concerned that 

the section 1050l(b) preemption is being wrongly claimed to shield activities that do not 

rightly' qualify for the federal preemption. Any interested party can ask the Board to 

issue a declaratory order addressing whether particular operations constitute "rail 

transportation" conducted by a "rail carrier." Alternatively, parties are free to go directly 

to court to have that issue resolved. Some courts have chosen to refer that issue to the 

Board; others have decided the matter themselves. It is worth noting, however, that the 

Board and court cases on the boundaries of the section 10501(b) preemption have been 

remarkably consistent, and that the Board and the courts have never reached a different 

conclusion regarding the availability of the preemption for particular activities and 

operations. 

Finally, in some cases, environmental and safety concerns have been successfully 

resolved through consensual means, by the railroad and the community working together 

to address their respective interests. 
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2. Relevant Precedent on Facilities 

Given the strength and breadth of the section I 0501 (b) preemption, the potential for 

misuse is a definite concern. Thus, both the Board and the courts have made clear that an 

entity is not entitled to federal preemption to the extent it is engaged in activities other 

than rail transportation. In some cases, solid waste and other businesses have located 

close to a railroad and claimed to be a rail facility exempted from state and local laws that 

would otherwise apply, but have been found by the Board or a court not to be entitled to 

the federal preemption because the operation did not actually constitute "rail 

transportation" by a "rail carrier." In other cases, activities and operations at facilities 

have been found to qualify for the federal preemption, as part of the transportation 

conducted by a rail carrier. 

Cases involving solid waste transfer, storage and /or processing facilities 

proposed to be located along rail lines are especially controversial and often raise 

concerns that the operations could cause environmental harm. In every case, however, 

interested parties, communities, and state and local authorities concerned about a 

proposal have recourse to the Board or the courts. 

Rail carriers need approval to construct a new rail line under 49 U.S.C. 10901. 

During the Board's licensing proceedings, parties concerned that all or part of the project 

is not entitled to preemption have the opportunity to present their views to the Board for 

consideration in the proceeding. In rail construction cases, the Board also routinely 

conducts a detailed NEPA review, allowing all interested parties the opportunity to raise 

any environmental concerns. The Board then takes the entire environmental record into 

account in deciding whether to grant the license. The Board can, and often does, impose 
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appropriate environmental conditions to address the environmental concerns that are 

raised. Thus, the Board's existing process has proven to be sufficient to allow the agency 

to address any issues related to proposed solid waste or other facilities along the line. 

If the project involves the acquisition and operation of an existing rail line, or the 

acquisition of a rail carrier by another carrier or carrier-affiliate, authority from the Board 

also is required, and NEPA is applicable. Normally, however, a proposal to change the 

owner or the operator of a line will not have any significant effects on the environment. 

Therefore, the Board does not always conduct a case-specific environmental analysis. 

But where there is a potential for significant impacts, and that is brought to the Board's 

attention, the Board may decide to undertake a full environmental review. 

Finally, some activities at facilities on or along rail lines may qualify for the 

preemption in section 10501(b) but not require Board approval and review, so that there 

is no occasion for the Board to conduct an environmental review. For example, under the 

statute, carriers may make improvements and add new facilities (including a solid waste 

facility) to an existing line without seeking Board approval. Even' in these types of cases, 

however, parties concerned that section 10501(b) is being used to shield activities that do 

not qualify for the federal preemption under section 10501 (b) can ask the Board to issue a 

declaratory order, or a stay, or go directly to court to address the status of the facility. 

The inquiry into whether and to what extent the preemption applies in a particular 

situation is naturally a fact-bound question. There have been only a few cases that have 

come before the Board involving solid waste facilities. The Board and the courts will 

continue to explore where the boundary may lie between traditional solid waste activities 
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and what is properly considered to be part of"rail transportation," and what kinds of state 

and local actions are federally preempted, in the individual cases that arise. 

CONCLUSION 

In conclusion, it is important to reiterate that, although both the Board and the 

courts have interpreted section 1050l(b) preemption broadly, there are limits on the 

preemption, which is harmonized with other federal laws. The question of what 

constitutes "transportation by rail," according to the statute and precedent addressing the 

rights of railroads and of state and local authorities under section I 050 I (b), is still being 

fleshed out by the Board and the courts in the individual cases that arise. However, it is 

clear that not all activities are entitled to preemption simply because the activities take 

place at a facility located on rail-owned property. Of course, cases involving preemption 

for railroad facilities are likely to remain controversial. But even in cases that do not 

require review and approval by the Board, parties concerned that the section 1050 I (b) 

preemption is being misused in a case involving a facility have ways to raise their 

concerns at the Board or in the courts. 

I appreciate the opportunity to discuss these issues with you today, and would be 

happy to answer any questions you may have. 
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SECTION 10501(b) PREEMPTION Attachment 

1. Section 10501(b) 

• Gives Board exclusive jurisdiction over "transportation by rail carriers" 
and expressly preempts any state law remedies with respect to rail 
transportation; ICA defines "transportation" broadly to include all of the 
related facilities and activities that-are part of rail transportation (section 
10102(9)) 

• Purpose of section 10501(b) is to prevent patchwork oflocal regulation 
from unreasonably interfering with interstate commerce 

2. Reach of the Section 10501(b) Preemption 

• Statute not limited to "ecmiomic" regulation (City of Auburn v. United 
States, 154 F.3d 1025 (91

h Cir. 1998)) 

• While most state and local laws are preempted, overlapping federal 
statutes (including environmental statutes) are to be harmonized, with 
each statute given effect to the extent possible (Tyrrell v. Norfolk Southern 
Ry., 248 F.3d 517 (61

h Cir. 2001) (there is no "positive repi1gnancy" between 
the Interstate Commerce Act and the Federal Railway Safety Act); Friends of 
the Aquifer eta!., STB Finance Docket No. 33396 (STB served Aug. 15, 
2001) (Congress did not intend to preempt federal environmental laws such as 
the Clean Air Act and the Clean Water Act, even when those statutory 
schemes are implemented in part by the states)) 

~ • Two types of state and local actions are categorically preempted: 

.._., (1) any form of state and local preclearance or permitting that, 
by its nature, could be used to deny or defeat the railroad's 
ability to conduct its operations (City of Auburn v. United 
States, 154 F.3d 1025 (9111 Cir. 1998) (environmental and land use 
permitting categorically preempted); Green Mountain R.R. v. 
State of Vermont, 404 F.3d 638 (2d Cit. 2005) (preconstmction 
permitting of transload facility necessarily preempted by section 
1050l(b)) and 

~ (2) state or local regulation of matters directly regulated by the 
Board (CSXT Transportation, Inc.-Pet. For Dec!. Order, STB 
Finance Docket No. 34662 (STB served March 14, 2005), 
reconsideration denied (STB served May 3, 2005), petitions for 
judicial review pending, District of Columbia v. STB, No. 05-
1220 eta!. (D.C. Cir. filed June 22, 2005) (any state or local 
attempt to determine how a railroad's traffic should be routed is 



preempted); Friberg v. Kansas City S. Ry., 267 F.3d 439 (S'h Cir. 
2001) (state statnte imposing limitations on a railroad expressly 
preempted); Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. 
Supp.2d 1009 (W.D. Wis. 2000) (attempt to use a state's general 
eminent domain law to condemn an actively used railroad 
passing track preempted)) 

• Otherwise, preemption analysis requires a factual assessment of whether 
that action would have the effect of preventing or unreasonably 
interfering with railroad transportation (Dakota, Minn. & E.R.R. v. State 
of South Dakota, 236 F. Supp.2d 989 (D. S.D. 2002), affd on other grounds, 
362 F.3d 5 )2 (8th Cir. 2004) (revisions to state's eminent domain law 
preempted where revisions added new burdensome qualifying requirements to 
the railroad's eminent domain power that would have the effect of state 
"regulation" of railroads)) 

-=fi. • Notwithstanding section 10501(b), it is permissible to apply state and 
. local requirements such as building, fire, and electrical codes to railroad 
facilities so long as they are not applied in a discriminatory manner; 
however, need to seek building permit is preempted (Flynn v. Burlington 
N. Santa Fe. Corp., 98 F. Supp.2d 1186 (B.D. Wash. 2000); Village of 
Ridgefield Park v. New York, Susquehanna & W. Ry., 750 A.2d 57 (N.J. 
2000); Borough of Riverdale- Pet. for Dec!. Order- The New York 
Susquehanna & Western Ry., STB Finance Docket No. 33466 (STB served 
Sept. 10, 1999, and Feb. 27, 2001)). 

• Railroads are encouraged to work with localities to reach reasonable 
accommodations (Township of Woodbridge v. Consolidated Rail Corp., STB 
Docket No. 42053 (STB served Dec. 1, 2003) (carrier cannot invoke section 
10501 (b) preemption to avoid obligations under an agreement it had entered 
into voluntarily, where enforcement of the agreement would not unreasonably 
interfere with interstate commerce)) 

3. Who Interprets Section 10501(b)? 

• Board in cases that require a license & environmental review 

• Either the Board in a declaratory order or a court (either with or without 
referral to the Board) in other cases 

· • When class exemption was invoked to lease and operate 1,600 feet of 
track for use in transferring construction and demolition waste between 
truck and rail, the Board stayed the proceeding to obtain additional 
information (Northeast Interchange Ry., LLC-Lease & Oper. Exem.-Line in 
Croton-on-Hudson, NY, STB Finance Docket No. 34734 et al. (STB served 
August 5, 2005)) 
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e Board has discretion to decide whether to institute a declaratory order 
proceeding and denied request that it do so to address solid waste 
operations on property owned by the New York, Susquehanna and 
Western Ry. in North Bergen, NJ, and other similarly situated solid waste 
operations, because the North Bergen facility is permanently closed, 
petitioners failed to point to an alternative site that would warrant 
continuing with the proceeding, and the railroad and the New Jersey 
Department of Environmental Protection are involved in ongoing court 
litigation related to the facility (National Solid Wastes Management 
Association. Et AL-Petition for Declaratory Order, STB Finance Docket No. 
34776 (STB served March 10, 2006)) 

4. Case Law on Facilities 

~ e Preemption applies to proposals to build or acquire ancillary facilities 
that assist a railroad in providing its existing service, even though the 

· Board lacks licensing authority over the projects 

L Nicholson v. ICC, 711 F.2d 364 (D.C. Cir. 1983) 
iL Borough of Riverdale Pet. for Dec!. Order The New 

York Susquehanna & Western Ry., STB Finance Docket 
No. 33466 (STB served Sept. 10, 1999, and Feb. 27, 2001) 

111. Flynn v. Burlington N. Santa Fe. Corp., 98 F. Supp.2d 1186 
(E.D. Wash. 2000) 

iv. Friends oftheAguifer eta!., STB Finance Docket No. 
33396 (STB served Aug. 15, 2001) 

--1;. e No preemption where the operation does not constitute transportation 
by a rail carrier 

L High Tech Trans, LLV v. New Jersey. 382 F.3d 295 (3d 
Cir. 2004); High Tech Trans, LLC- Pet. For Dec!. Order
Hudson CountyNJ, STB Finance Docket No. 34192 (STB 
served Nov. 20, 2002) (both agreeing with New Jersey 
Dept. of Environ. Protection that there is no preemption for 
truck transportation of constmction and demolition waste 
en route to transloading facility, even though a railroad 
ultimately uses rail cars to transport the debris) 

ii. Grafton and Upton R.R. v. Town of Milford, Civ. No. 03-
40291 (D. Mass. Feb. 14, 2006); Town of Milford, MA
Pet. For Dec!. Order, STB Finance Docket No. 34444 (STB 
served Aug. 12, 2004) (no preemption for planned steel 
fabrication facilities that are not part of "transportation") 

iii. Florida East Coast Ry. v. City of West Palm Beach, 266 
F.3d 1324 (llti' Cir. 2001) (no preemption for aggregate 
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distribution plant because the plant, although located on 
railroad property, was not railroad-owned or operated and 
thus was not part of rail transportation) 

_.,. • Activities That Do Qualify for Federal Preemption as Transportation 
Conducted by a Rail Carrier 

1. Green Mountain R.R. v. State of Vermont, 404 F.3d 638 
(2d Cir. 2005) (preemption for cement transloading facility 
in Vermont) 

ii. Joint Pet. For Dec!. Order- Boston & Maine Com. v. Town 
of Ayer, MA, STB Finance Docket No. 33971 (STB served 
May 1, 2001), affd, Boston & Maine Com. v. Town of 
Ayer, 206 F.Supp.2d 128 (D. Mass. 2002), rev'd solely on 
attvs fee issue, 330 F.3d 12 (1 '' Cir. 2003) (preemption for 
automobile loading facility in Massachusetts) 

iii. Norfolk S. Ry. v. Citv of Austell, No. I :97-cv-1018-RLV, 
1997 WL 1113647 (N.D. Ga. 1997) (local zoning and land 
use permitting regulation for railroad facility preempted) 

IV. Canadian National Ry. v. City of Rockwood, No. 04-
40323,2005 WL 1349077 (E.D. Mich. 2005) (county 
zoning laws and permitting and preclearance requirements 
preempted for a railroad's transload facility in Michigan) 
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Viridis Energy Partners with National Transport Companies to 
Establish Operations in New England 
December 30, 2011  
 
Viridis Energy Inc. ("Viridis" or the "Company") (TSXV: VRD), announced today that, in 
an effort to reduce the costs of transporting wood pellets to the New England states, it 
has entered into a partnership with the Grafton Upton Railroad, a local short-line 
railroad, and Dana Transport, a national carrier and transportation service company. The 
partnership will enable the Company to ship its wood pellets in bulk to the Grafton Upton 
Dana Transport facility in central Massachusetts for final bagging and distribution to the 
New England states, resulting in a more cost efficient process, while also eliminating 
losses due to damaged packages incurred on route.  
 
Viridis ships approximately 25,000 tons of its Okanagan brand wood pellets to New 
England, annually, which were packaged in forty pound, heavy duty plastic bags ready 
for sale. Transporting product in its finished state led to inefficient use of freight car 
capacity and exposed the bagged product to damage. Shipping wood pellets in bulk 
utilizes virtually all the capacity of the freight cars and results in no waste due to torn 
plastic bags, since bagging will occur close to final destination.  
 
Previously, Viridis shipped product, ready for sale, to a warehousing facility in Monson, 
MA for distribution. The Grafton Upton Dana Transport facility located in Upton, MA is 
approximately 45 miles east of Monson and is equipped with a complete bagging 
operation, enabling Viridis to cost effectively ship bulk product, while bagging its product 
at a cost similar to its own operation.  
 
Dana Transport, founded in 1976, has 50 trucking terminals and over 25 container 
service and leasing facilities throughout the United States and Puerto Rico. Its 
comprehensive rail and truck transportation services also include maintenance and 
repair and leasing. The Grafton Upton Railroad established a joint partnership with Dana 
Transport to develop the rail center in Upton, MA. The Grafton Upton Railroad is a 
privately owned, short line railway, which has been in operation since 1876.  
 
“In an industry measured by volume, cost efficiencies are essential to maximize 
competitiveness and profitability,” said Christopher Robertson, Viridis’ CEO. 
“Transferring the packaging of our bulk wood pellets to Dana Transport not only reduces 
freight and spoilage cost, but also has a positive impact on our plant’s production 
capacity. With the growth in demand for biomass accelerating, Viridis needs to focus on 
building capacity and efficiencies to successfully grow with the market. We are exploring 
several opportunities that will expand the company’s production capabilities and market 
share, in North America and overseas.”  
 
Ron Dana, Dana Transport’s founder and CEO, added, “The location of this facility in 
Massachusetts provides Viridis with advantages access to rail and truck routes, while 
the state-of-the-art facilities will ensure product quality and cost efficient bagging. Viridis 
will realize lower freight costs and avoid losses due to package damage that normally 
occurs in freight. We all look forward to developing a mutually beneficial alliance with 
Virids.”  
 
 



Investor Contact: Yvonne L. Zappulla Managing Director Grannus Financial Advisors, 
Inc. 212-681-4108 Yvonne@GrannusFinancial.com  
 
Company Contact: Michele Rebiere Chief Financial Officer Viridis Energy Inc 905-847-
5226 Investorinfo@ViridisEnergy.ca  
 
About Viridis Energy Inc. Viridis Energy Inc. (TSXV: VRD) is a publicly traded, 
"Cleantech" alternative energy company specializing in the agricultural and wood waste 
biomass. Located in Vancouver, B.C., Viridis Energy operates Cypress Pacific Marketing 
and Okanagan Pellet Company, two acquisitions in the wood pellet sector, thus 
providing the company with vertical integration for distribution and manufacturing. For 
more information on Viridis Energy Inc. please refer to the company website at 
www.viridisenergy.ca.  
 
Forward-looking Statements  
 
Certain statements in this release are forward-looking statements, which reflect the 
expectations of management regarding the Company’s future operations. Forward-
looking statements consist of statements that are not purely historical, including any 
statements regarding beliefs, plans, expectations or intentions regarding the future. Such 
statements are subject to risks and uncertainties that may cause actual results, 
performance or developments to differ materially from those contained in the statements. 
No assurance can be given that any of the events anticipated by the forward-looking 
statements will occur or, if they do occur, what benefits the Company will obtain from 
them. These forward-looking statements reflect management’s current views and are 
based on certain expectations, estimates and assumptions which may prove to be 
incorrect. A number of risks and uncertainties could cause our actual results to differ 
materially from those expressed or implied by the forward-looking statements, including: 
(1) a continued downturn in general economic conditions in North America and 
internationally, (2) the inherent uncertainties associated with the demand for biofuels, (3) 
the risk that the Company does not execute its business plan, (4) inability to finance 
operations and growth (5) inability to retain key management and employees, (6) ; an 
increase in the number of competitors with larger resources, and (7) other factors 
beyond the Company’s control. These forward-looking statements are made as of the 
date of this news release and the Company intends to update such forward looking 
information in the Company's MD&A in the event that actual results differ materially from 
such forward-looking statements contained herein. Additional information about these 
and other assumptions, risks and uncertainties are set out in the “Risks and 
Uncertainties” section in the Company’s MD&A filed with Canadian security regulators.  
 
Copied from http://www.viridisenergy.ca/news/news.php?nid=41  
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To: The File 
From: John F. Kronopolus 
Date: June 15, 2011 
Re: Grafton Upton Railroad Company 

25 Maple Avenue 
Upton,MA 

MEMORANDUM 

' On May 11, 2011, the following people held a meeting and site visit at the railroad: 

Jon Delli Priscoli, Chief Executive Officer, Grafton Upton Railroad 
Eric Moffett, President Grafton Upton Railroad 
Patrick Moynihan, The McConnack Firm, LLC- representing the railroad's government affairs 
Mike Polselli, The Dana Companies, Grafton Upton Railcare Terminal Manager 
Gene Patten, The Dana Companies, Terminal Operator Safety And Compliance Coordinator 
Doug Pizzi, Pizzi Communications Company, representing the railroad 
Blythe Robinson, Town Manager, Upton 
Chief Goodhile, Upton Fire Department 
Diane Tieman, Upton Board of Health 
Richard Desjardin, Upton Board of Health 
Barbara Kickham, DEP-BRP 
Kevin Daoust, DEP-BWSC 
Giles Steele-Perkins, DEP-BWP 
John F. Kronopolus, OEP-BWP 

@ 

A reporter and a photographer from the Milford Daily News did not participate in the meeting portion at 
the request of the railroad, but did accompany us on the site walk. 

The meeting started with introductions. Then this writer ecplained the reason for the meeting/visit. 
Since the railroad has been reactivated, concerns have been raised by citizens and other parties about 
the operations conducted on the railroad property. Those concerns are often relayed to the Upton 
Board of Health and the Department. Understanding what operations occur on railroad property is 
critical in responding to citizens concerns in an efficient manner. 

' This writer then Went over a partial listing of MassDEP regulations each bureau Is responsible for. 
Current operations observed do not appear to be subject to MassOEP permitting regulations. 

The site visit included looking at their fairly new wood pellet bagging operation and the transloading 
area. Wood pellets are brought in by railcar and vacuumed Into large silos. The pellets are then bagged. 
Any dust is collected, made into pellets, and bagged. This operation is being conducted by Grafton 
Upton Railcare who is contracted by the railroad to operate the facility. I informed the group that if 
greater than 1 ton of particulate matter is emitted to the ambient air, the operation could require an AQ 
Umited Plan Approval. Based on the description of the operation, it appeared that a permit is not 
needed at this time. 

The transloading operation is also operated by Grafton Upton Railcare as a contracted operation for the 
railroad. Hazardous and non-hazardous liquids are pumped from rail cars tO truck trailers. The pumping 



system is set up to minimize the potential for any spillage (liquid is pumped from the top of the rail car 
to the top of the trailers) and is designed to collect any vapors and return them to the rail car. Future 
plans, already in construction, are for a more extensive system to collect and manage any potential 
spills. The railroad is in the process of sloping their new transloading area so that any/all pc;tential spills 
can be managed in a retention basin. No violations of Massachusetts Hazardous Waste Regulations 
were observed. Materials being managed are not subject to Massachusetts Hazardous Waste 
regulations at this time. 

During the meeting, site visit and discussions the owner stated he consults with experts in various fields 
to ensure any new additions to railroad activities meet or exceed current regulatory standards. It was 
evident that the railroad and the Upton Board of Health (and other local officials) have a good worldng 
relationship. 

As discussed, it would be helpful to all to have a consotrdated and consistent way to address complaints 
made about railroad activities. At this time, John Kronopolus will serve as the single point of contact for 
MaSSOEP. As the Upton Board of Health and Fire Department have been very involved overseeing 
railroad activities, MassDEP w111 consult with them to discuss complaints received by MaSSOEP to 
determine what follow-up actions are necessary. 

This writer's opinion of the meeting/site visit is that it was a very productive. Railroad officials have 
taken protective measures in areas of potential environmental concerns. Future meetings may be 
beneficial should different operations, potentially subject to Department regulations, such as 
transloading of hazardous waste, occur on railroad property. 

Original report edited on 6/21/11 by John F. Kronopolus after speaking with Jon DetH Priscoli. 
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