




LAND DEVELOPMENT AGREEMENT

This Land Development Agreement (this “Agreement”) is entered into on this ______ day of _____________________, 2025, by and between the Upton Affordable Housing Trust (the “Trust”), acting by and through its Board of Trustees, having an address of One Main Street, Upton, MA 01568, and ____Habitat For Humanity MetroWest/Greater Worcester__ (the “Developer”), a ___Massachusetts Corporation _, having an address of _640 Lincoln St Suite 100 Worcester, MA 01605_.

TITLE.  Said premises are to be conveyed by a good and sufficient quitclaim deed running to BUYER, or to a nominee designated by the BUYER by written notice to SELLER at least ten (10) days before the time for performance as herein provided and said deed shall convey good and clear record and marketable title to the same free from all encumbrances, except:
a. Usual public utilities servicing the premises, if any;
b. Taxes for the current year not due and payable on the date of delivery of the Deed;
c. Any liens for municipal assessments and/or orders for which assessments may be made after the date of this Agreement;
d. Restrictions and easements of record, if any, which do not materially affect the current use of the premises;
e. Provisions of existing building and zoning law.

WHEREAS, the Trust issued a request for proposals (the “RFP”), seeking to convey a parcel of land located at 28 Hartford Avenue North, Upton, Massachusetts, containing 0.69 acres, more or less, and being the premises acquired by the Trust by deed recorded with the Worcester District Registry of Deeds in in Book 58277, Page 259 (the “Land”), to an entity that will construct a _____4 bedroom _________ residential dwelling(s) thereon meeting the specifications set forth herein (the “Unit”), and sell the Unit to an Eligible Purchaser (defined below) (the “Project”).  The Land, the Unit, and any other improvements now or hereafter constructed on the Land are referred to, collectively, as the “Property”;

PROPERTY DESCRIPTION.  following bounded and described premises: 
28 Hartford Avenue North, Upton, MA as more particularly described in a Deed dated January 03, 2018 and recorded in the Worcester District Registry of Deeds in Book 58277 Page 0259. Included in the sale are all buildings, structures, improvements and fixtures located in or on the premises belonging to the Trust.

	WHEREAS, the Developer submitted a proposal (the “Proposal”) to the RFP, agreeing to undertake the Project, and has been chosen as the successful proposer; 

WHEREAS, pursuant to the RFP and the Proposal, the Developer is required to demolish all existing structures and construct the Unit and sell the Unit at a price specified in this Agreement to persons or households with incomes at or below sixty percent (60%) of the median household income for the area that includes the Town of Upton, adjusted for household size; 

WHEREAS, pursuant to G.L. c. 40B, Sec. 20-23 (the “Act”) and the final report of the Special Legislative Commission Relative to Low and Moderate Income Housing Provisions issued in April, 1989, regulations have been promulgated at 760 CMR 45.00 et, seq. (the “Regulations”), which established the Local Initiative Program (“LIP”); 

WHEREAS, the Commonwealth of Massachusetts, acting by and through its Department of Housing and Livable Communities (“EOHLC”) pursuant to Chapter 23B of the General Laws, administers the LIP on behalf of the Commonwealth; 

WHEREAS, the Trust has elected to participate in the Local Initiative Program and intends for the Unit to be constructed by the Developer to qualify as “Local Action Units” within the LIP; 

[bookmark: _Hlk198375923]WHEREAS, for the purposes of this Agreement, an “Eligible Purchaser” is defined herein as:

(a) A family that will live regularly in the Unit as their primary residence and who are related by blood, marriage, law or who have otherwise evidenced a stable interdependent relationship.  In the final lottery conducted to select a purchaser from among eligible and qualified applicants, the Developer will give preference to families whose family size requires the number of bedrooms being built, according to the criteria described in EOHLC’s LIP Guidelines;

(b) A family whose annual income from all sources is not more than sixty percent (60%) of the median income for the Metropolitan Statistical Area that includes the Town of Upton, as most recently published by the U.S. Department of Housing and Urban Development (“HUD”), adjusted for household size;

(c) Meeting such other criteria as may be required under the LIP to include the Unit in the Town of Upton’s Subsidized Housing Inventory, as determined by EOHLC; and

(d) Meeting other qualifying characteristics related to assets and other limitations as described in detail in the LIP Guidelines.

WHEREAS, the SELLER has agreed to Contingencies:

1. DETERMINATION OF PROJECT ELIGIBILITY CONTINGENCY. Agreement is contingent on receiving acceptance from MA Executive Office of Housing and Livable Communities of Project Eligibility under the LIP/LAU Program.  Receipt of a positive Determination of Eligibility Under the LIP/LAU Program satisfies this contingency.

2. NOI CONTINGENCY. Buyer at their expense shall apply for and receive a NOI seeking wetlands regulatory relief via Order of Conditions needed to develop the proposed home. Developer will file the NOI.  Purchase and Sale and Land Development Agreement execution will require Orders of Condition recorded with Worcester Registry of Deeds. 

3. The Trust will transfer a positive Determination of Applicability received from Upton Conservation Commission on March 4, 2024 delineating conditions for work in a resource area to demolish existing structures. 

4. DEMOLITION PERMIT CONTINGENCY.  Buyer at their expense shall apply for and receive a Permit.  BUYERS obligation is contingent upon receiving said Demolition  Permit.    

WHEREAS, the Trust has conveyed the Land to the Developer by a deed recorded with the Worcester South District Registry of Deeds (the “Registry”) of even date herewith in Book ________, Page ________, for consideration of _$1.00______ (the “Purchase Price”), 

and the Property is subject to a Regulatory Agreement entered into by the Developer, the Trust, and EOHLC and/or an Affordable Housing Restriction, recorded with the Registry in Book  _______, Page _____ ; 

WHEREAS, in consideration for the Land, the Developer hereby agrees to develop the Land and to undertake, at its sole cost and expense, all the work that is required to be done under this Agreement to construct, develop and complete the Project; and

	WHEREAS, the Trust and the Developer intend to set forth herein the terms and conditions that will govern the use and development of the Land and the Property.

NOW THEREFORE, in consideration of the mutual covenants contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto hereby agree as follows:

I.	RIGHT OF ENTRY

The Developer acknowledges and accepts that the Land has been conveyed to the Developer subject to a Condition Subsequent, reserving to the Trust a Right of Entry, which the Trust may exercise if the Developer: (a) fails to commence construction of the Unit within one hundred eighty (180) days from the date on which the deed from the Trust to the Developer is recorded with the Registry (the “Date of Recording”) and/or fails to complete said construction within twenty four (24) months from the Date of Recording, (b) fails to sell the Unit to an Eligible Purchaser within twenty five (25) months from the Date of Recording, (c) conveys, sells or otherwise transfers the Property or any portion thereof to persons other than the Eligible Purchaser, or assigns its interest under this Agreement (as set forth more particularly in Section V(K)), or (d) uses the Property for other than affordable housing purposes.  The Town may extend the time for performance under this condition if the Developer fails to perform its obligations hereunder within the time periods set forth above for reasons beyond the Developer’s reasonable control, provided that the Developer requests an extension in writing no later than thirty (30) days prior to the expiration of the applicable performance period and gives detailed reasons for the delay; in no event shall any extension exceed six (6) months from the original performance date. For purposes of the dates above, it is agreed that commencing of construction shall mean a Building Permit for the construction shall have issued, and the completion of construction shall mean a Certificate of Occupancy has issued. 

The Town, its successors and assigns, shall provide sixty (60) days’ written notice to the Developer of its intent to exercise its Right of Entry.  If, at the end of such notice period, the Developer has not constructed and sold the Unit as required herein or cured the applicable defect, in the Trust’s reasonable discretion, the Trust may reenter the Property and retake all rights, title, interest and possession in and to the Property by executing and recording a certificate of entry with the Registry.  Notwithstanding the provisions of anything herein to the contrary, upon recording said Right of Entry, title to the Property and any improvements thereon shall revert to and vest in the Trust without any necessity for suit or without the necessity of a deed from the Developer to the Trust. The Town shall reimburse the Developer for any improvements made by the Developer to the Property from the proceeds of the sale of the Unit to an Eligible Purchaser or from any other sale of the Property, less amounts required to release the Premises of any and all liens, subject to Town Meeting appropriation of funds for such purposes.  Such Right of Entry to be in addition to any other rights or remedies the Trust may have for a breach or default under this Agreement.  

The Town’s Right of Entry shall be deemed released and of no further force and effect upon the recording of a deed for the Unit from the Developer to an Eligible Purchaser, attaching to said deed an affordable housing Deed Rider, a Certificate of Compliance issued by the Trust, and, at the Trust’s option, an Acceptance of Restriction signed by the Trust.

II.	DEVELOPMENT AGREEMENT

The Developer agrees, for itself and its successors and assigns, and in consideration of the conveyance of the Land at the Purchase Price, which it acknowledges is less than the full and fair market value of the Land, to develop the Property and to undertake, at its sole cost and expense, all the work that is required to be done under this Agreement to construct, develop and complete the Project (hereinafter referred to as the “Work”) as follows:

	A.	Construction Obligations

[bookmark: Document1zzSDUNumber17]1. 	Construction of Units: The Developer shall, at its sole expense, prepare plans and specifications for the construction of a single-family dwelling on the Property, showing the location, design, layout and size of the Unit, the landscaping, and all other improvements.  The plans and specifications shall be submitted to the Trust for the Trust’s approval (the “Approved Plans”).  The Unit shall have a minimum of _____4___ bedrooms and contain a minimum of _____1400_____ _ square feet.  The Town shall not withhold approval unreasonably, and in the event of disapproval, the Trust shall give the Developer an itemized statement of reasons for disapproval within forty-five (45) days after the plans and specifications are submitted to the Trust.  The Developer shall use reasonable efforts to cause such items to be appropriately revised and resubmit the same to the Trust for approval pursuant to this section, but shall not be required to make such changes if they render the Project uneconomic.  If no response is received from the Trust within said forty-five (45) days, the plans and specifications shall be deemed approved by the Trust.  The Developer shall construct the Unit and perform the Work in accordance the Approved Plans.  The Developer agrees not to make any material changes or revisions to the Work or the improvements as described in the RFP, the Proposal, and the Approved Plans during the course of construction without having obtained the Trust’s prior written approval, which approval shall not be unreasonably withheld.

	2.  	Construction Schedule: The Developer shall commence construction of the Units within one hundred eighty (180) days from the Date of Recording and complete said construction and sell the Unit to an Eligible Purchaser within twenty-five (25) months from said Date of Recording, all in accordance with the terms of this Agreement.  Failure to do so shall entitle the Trust to exercise its Right of Entry, as provided in the deed from the Trust to the Developer.  For purposes of this Section, the Developer shall be deemed to have completed construction of the Unit upon obtaining a final Certificate of Occupancy for the Unit.  The Developer shall use good faith efforts to commence and complete the Project with due diligence.

3.	Quality of Work: The Developer shall have obtained all the permits and approvals necessary to construct and operate the Project on the Property before undertaking any Work, and shall cause all the Work to be performed in a good and first-class workmanlike manner and employing materials of good quality and in accordance with the Approved Plans and all applicable laws, ordinances, codes and regulations.  

4. Liens: The Developer shall not permit any mechanic's liens or similar liens to remain upon the Land or the Property for labor and materials furnished to the Developer in connection with work of any character performed by or at the direction of the Developer and shall cause any such lien to be released of record without cost to the Trust pursuant to the terms of this Agreement, by satisfaction and discharge of such lien or release of such lien by bond.

5. Warranty: The Developer will provide a one (1) year warranty covering the cost of materials, labor, and other expenses resulting from any defects in materials or workmanship, will respond to requests under this warranty promptly, and make commercially reasonable efforts to repair, replace, or otherwise correct the defect as soon as practicable.

6. Indemnification:  The Developer shall comply with the requirements of all applicable laws, rules and regulations. The Developer shall defend, indemnify and hold the Trust harmless from and against all cost, expense and/or liability arising out of or based upon any and all claims, accidents, injuries and damages related to the Work, the condition of the Land or Property, or any act or omission of the Developer, its contractors, licensees, agents, servants, employees, customers, invitees, guests or visitors, or anyone claiming by, through or under the Developer.  This shall not be construed as a limitation of the Developer’s liability under the contract or as otherwise provided by law.

The obligations of the Developer hereunder are referred to as the Developer’s “Construction Obligations”.

B. Construction Site Management 

1. Construction working hours will be 8:30 AM to 4:30 PM Monday – Saturday No construction activity on Public Holidays. 
2. Habitat will coordinate with Public Safety and Public Works authorities to minimize impact of site activity on abutters. 
3.  Construction employees and volunteer parking will be on site when feasible.  Habitat will coordinate with the Town of Upton to identify necessary overflow parking walking distance from the site. 
                                       
4. Demolition of existing Structures will commence within 60 days of issue of a Demolition Permit.  Demolition permit application will be filed within 30 Days of closing on property.  Abutters will be notified of pending Demolition activity when Demolition Permit is issued. 


	C.	Financial Obligations

1. Construction Loan: The Developer shall be responsible for obtaining all the financing necessary to finance the construction and completion of the Project.  Any construction or other loan (“Construction Loan”) that is secured by a mortgage on the Land or the Property (“Construction Mortgage”) shall be subordinate and subject to this Agreement, and shall be recorded after this Agreement.  The Developer shall perform all of the Developer’s obligations under the Construction Loan, including the Developer’s covenants to make payments when due.  The Developer shall cause the holder of the Construction Mortgage (the “Lender”) to give at least sixty (60) days prior written notice to the Trust, by registered mail, of the Lender’s intention to foreclose upon the Construction Mortgage or to accept a conveyance of the Property in lieu of foreclosure, in which event the Trust shall have the right, but not the obligation, to cure whatever default(s) have entitled the Lender to issue the foreclosure notice, subject to appropriation.  The Developer shall pay or cause to be paid all taxes, assessments and other charges, fines and impositions attributable to the Land or Property, which may attain a priority over the Construction Mortgage.

2. Municipal Subsidy: the Upton Affordable Housing Trust agrees to provide municipal subsidy in the amount of $125,000 and the development of this project is contingent upon the receipt of this funding. Municipal Subsidy will include waiver of applicable Water & Sewer Hook-up Fees. 

3. Affordable Housing: The Developer agrees that the Unit shall be subject to an affordable housing restriction Deed Rider as further described in Section III, below.

4. Initial Sales Price: The Developer shall sell the Unit for no more than the initial sale price set forth in Section III, below.

5. Marketing: The Developer agrees to market the Units as provided in Section III, below.

	D.	Use of Property

1. Use and Maintenance: For so long as the Developer owns the Property, the Developer shall use the Land to develop affordable housing for use by income-eligible persons and shall maintain the Unit and other improvements thereon, if any, in good order, condition and repair.

2. Insurance: The Developer agrees to maintain the following insurance:

(a) Property Insurance: The Developer shall continuously maintain in full force, for the term of this Agreement, a policy of comprehensive casualty and property damage insurance, insuring the Property and all improvements thereto, in an amount equal to at least one hundred percent (100%) of the replacement costs thereof, under which, until the completion of the Work, the Trust shall be named as additional insured and under which the insurer agrees to defend, indemnify and hold the Trust harmless from and against all cost, expense and/or liability arising out of or based upon any and all claims, accidents, injuries and damages related to the Work, the condition of the Land or Property, or any act or omission of the Developer, its contractors, licensees, agents, servants, employees, customers, invitees, guests or visitors, or anyone claiming by, through or under the Developer, or failure to comply with the provisions of this Agreement or with applicable laws in connection with the exercise of the rights and obligations of the Developer hereunder, in the broadest form of such coverage from time to time available in Massachusetts.  The Developer shall submit to the Trust, on or before conveyance of the Land from the Trust to the Developer and no less often than annually thereafter, and at any other time upon the request of the Trust, evidence of such continuous insurance coverage satisfactory to the Trust;

(b) Liability Insurance: The Developer shall carry comprehensive public liability insurance in the minimum amount of $1,000,000.00/occurrence, $3,000,000.00/aggregate with property damage liability insurance in limits of $1,000,000.00/occurrence, $3,000,000.00/aggregate;

(c) Builder’s Risk: During the period of any construction or structural alteration of the Property or the construction of the Unit, the Developer shall also keep in full force and effect, at its sole cost and expense, “Builder’s All Risk” insurance against loss or damage on a completed value non-reporting basis from such hazards and in such amounts as the Trust may reasonably require;

(d) Insurance Carried by Contractors: During the period of any construction or structural alteration of the Property or the construction of the Unit, the Developer shall also require the general contractor for the Work to maintain (i) for the benefit of the Developer and the Trust, as additional insureds, commercial general liability insurance, including products and completed operations coverage, against any claims for personal injury, death and property damage occurring upon, in or about the premises and on, in and about the adjoining sidewalks and passageways during the construction of the work for at least One Million ($1,000,000.00) Dollars per occurrence and Two Million ($2,000,000.00) Dollars in General Aggregate; (ii) worker’s compensation in amounts required by state statute; (iii) employer’s liability insurance with limits of not less than One Million ($1,000,000.00) Dollars; and (iv) automobile liability insurance, including the ownership, maintenance and operation of any automotive equipment, owned, hired or non-owned, in an amount not less than One Million ($1,000,000.00) Dollars combined single limit;

(e) Evidence of Insurance: All policies shall name the Trust as an additional insured and shall be so written that the Trust shall be notified of cancellation or restrictive amendment at least thirty (30) days prior to the effective date of such cancellation or amendment.  The Developer shall submit to the Trust certificates of insurance for all the policies required to be maintained by the Developer hereunder, which certificates shall show at least the coverage and limits of liability specified herein the and the expiration date;  

(f) Acceptable Insurers: All insurance required hereunder shall be underwritten with an insurance company or companies with an AM Best Rating of A-1 or better, licensed to write such insurance in the Commonwealth of Massachusetts and reasonably acceptable to the Trust; and

(g) Termination: All responsibility of the Developer under this Section shall terminate upon the construction of the Unit and the sale of the Property to an Eligible Purchaser in accordance with the terms of this Agreement.

3. Obligation to Restore:  In the event that any damage or destruction of the Property or any part thereof occurs as a result of fire or other casualty during the term of this Agreement, the Developer shall be responsible for the restoration of the Property to the extent of its insurance proceeds, provided, however, that if such damage or destruction is caused as a result of the gross negligence or willful act or omission of the Developer, or of any of its employees or agents, the Developer shall be responsible for the full restoration of the damaged or destroyed Property regardless of the cost thereof or the available insurance proceeds, until such time as the Developer has completed construction and sold to an Eligible Purchaser the Unit damaged or destroyed by fire or other casualty.

III.	AFFORDABLE HOUSING PROVISIONS

A.	Initial Unit Sale Price; Affordable Housing Restriction:  The Property shall be used for low-income housing purposes in perpetuity.  Upon completion of the construction of the Unit and the issuance of a final Certificate of Occupancy, the Developer shall convey the Unit to an Eligible Purchaser.  The initial sale price of the Units shall be set at an amount affordable to Eligible Purchaser, as determined in accordance with EOHLC Guidelines, and reasonably acceptable to the Trust.  The deed to the Eligible Purchaser shall include a Deed Rider substantially similar in form and content to the document attached hereto as Exhibit A and incorporated herein or in such other form as acceptable to the Trust and to EOHLC under LIP, ensuring that the Unit will stay affordable in perpetuity and count toward the Town of Upton’s Subsidized Housing Inventory.  The resale restrictions contained in the Deed Rider that encumbers the Unit pursuant to the requirements of this Agreement are affordable housing restrictions, as that term is defined in G.L. c. 184, § 31 and as that term is used in G.L. c. 184, §§26, 31, 32 and 33, and shall also be an “other restriction” held by a governmental body, as that term is used in G.L. c. 184, §26, such that the restrictions contained therein shall be enforceable for its full term and not be limited in duration by any contrary rule or operation of law, and in any event shall be enforceable for at least ninety-nine (99) years.  Such resale restrictions shall be for the benefit of the Trust and EOHLC.  The Town and EOHLC shall be deemed to be holders of the affordable housing restriction created by the Resale Restrictions in said Deed Rider.

	B.	Marketing Plan:  The Developer shall market the Property and shall conduct a buyer selection process for the Property in accordance with an affirmative fair marketing plan approved by EOHLC through the LIP and by the Trust. Habitat “Sweat Equity” participation will be  communicated via the marketing activity. 

C. EOHLC Approval:  Prior to the sale of the Unit, the Developer shall have obtained approval of the Unit by EOHLC as a “local action unit” through the LIP and shall have delivered evidence of such approval to the Trust.  The Developer shall be responsible for obtaining EOHLC’s consent, at its sole cost and expense.

D. Certificate of Compliance, Acceptance of Restriction: Upon the sale of the Unit by the Developer in accordance with this Agreement, there shall be recorded with the Unit deed, at the Developer’s expense, a Certificate of Compliance issued by the Trust indicating compliance with the provisions of this Agreement, such Certificate not to be unreasonably withheld, and an Acceptance of Restriction, signed by the Board of Trustees.

E. No Discrimination: Neither the Developer or the Trust shall discriminate on the basis of race, creed, color, sex, age (except as permitted by law in senior housing communities), handicap, marital status, national origin, or any other basis prohibited by law in the selection of buyers for the Property; and the Developer shall not so discriminate in connection with the employment or application for employment of persons for the construction, operation or management of the Project.

The obligations of the Developer hereunder are referred to as the Developer’s “Affordable Housing Obligations”.

IV.	DEFAULT

If, prior to the expiration of this Agreement,

A.	The Developer shall have failed to observe or perform any of the Developer’s covenants, agreements, or obligations set forth in this Agreement within thirty (30) days following receipt of written notice from the Trust specifying such failure (or if such failure or violation cannot be cured within said thirty (30)-day period, to commence to cure the same within said period and diligently to proceed thereafter to complete such curing, but in no event later than sixty days (60) from the date of the Trust’s notice);

B.	The Developer shall have failed, after all applicable cure periods, to observe or perform any of the Developer’s covenants, agreements, or obligations under the Construction Mortgage;

C.	The Developer shall have sold, assigned, exchanged, mortgaged or otherwise transferred the Property or any portion thereof (other than the Construction Mortgage to secure the Construction Loan and the sale of the Unit to Eligible Purchasers) or transferred its interests under this Agreement without the Trust’s prior written consent prior to the completion of the Project (as set forth more particularly in Section V(K);

D.	There shall have issued any execution or attachment against the Developer or any of the Developer’s property pursuant to which the Property shall be taken or occupied or attempted to be taken or occupied, provided the Developer is first provided an opportunity to cure the same within sixty (60) days unless extended by agreement of the parties; or 

E.	The Developer shall have filed a voluntary petition, or there shall have been filed against the Developer an involuntary petition, in bankruptcy or insolvency or adjudication of bankruptcy or insolvency of the Developer, or the filing by the Developer of any petition or answer seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under the present or any future federal bankruptcy act, or any other present or future applicable federal, state, or other statute or law, or the assignment by the Developer for the benefit of creditors, or appointment of a trustee, receiver, or liquidator of all or any part of the assets of the Developer, and within one hundred twenty (120) days after the commencement of any such proceeding against the Developer, such proceeding shall not have been dismissed, or if, within one hundred twenty (120) days after the appointment of any trustee, receiver, or liquidator of the Developer or of all or any part of the Developer’s property, without the consent or acquiescence of the Developer, such appointment shall not have been vacated or otherwise discharged. 

then, the Trust shall have the right to (i) exercise its Right of Entry, if applicable, and/or (ii) exercise any and all rights and remedies available to it, under law or in equity, including actions and proceedings to compel specific performance and money damages.  

V.	GENERAL PROVISIONS

A.	Access: The Developer shall permit the Trust or its agents to enter the Property, including, without limitation, the Unit, at any reasonable time, from time to time, to inspect the Property and to ensure compliance with the provisions of this Agreement, provided, however, that the Trust provides the Developer at least forty-eight (48) hours’ prior notice thereof, except in the event of emergency, in which case notice shall be given as soon as practicable.  

B. Compliance with Laws: The Developer shall carry out the Project in compliance with all applicable federal, state and local laws, codes, ordinances, rules and regulations and with all necessary permits.

C. Development Costs: The Developer shall be solely liable for all costs incurred in construction of all the Work required under this Agreement to develop the Project on the Land in compliance with all laws, by-laws, rules, regulations and codes applicable to the permitted use, and in including the Unit in EOHLC’s Subsidized Housing Inventory. The Town assumes no responsibility or obligation whatsoever for the development of the Property by the Developer, and the Developer hereby agrees to indemnify and hold the Trust harmless from any loss or damage arising from the development of the Property.

D. Cooperation: The Town agrees to use reasonable efforts to assist the Developer in obtaining any and all permits, licenses, easements and other authorizations required by any governmental authorities with respect to any construction or other work to be performed on the Land or Property, but the Developer acknowledges that the Trust has no control over and cannot guarantee that permits required from municipal boards or officers within their statutory or regulatory authority will be granted or fees will be waived. 

E. Indemnification: The Developer agrees to defend, indemnify, and hold the Trust harmless from and against any and all liabilities, losses, costs, expenses (including reasonable attorneys’ fees), causes of action, suits, claims, damages, demands, judgments or expenses from any and all claims, actions, or suits of any nature whatsoever that may be imposed upon, incurred by, or asserted against the Trust by reason of this Agreement, except to the extent that the same is caused by the gross negligence or willful misconduct of the Trust or its employees or agents.  This indemnity and hold harmless agreement shall include indemnity against all costs, expenses, and liabilities incurred in or in connection with any such claim or proceeding brought thereon, and the defense thereof.  

F. Environmental:  The Developer shall comply with all state and federal environmental laws and shall defend, indemnify, and hold the Trust harmless from and against any and all liabilities, losses, costs, expenses (including attorneys’ fees), causes of action, suits, claims, damages, demands, judgments or expenses from any and all claims, actions, or suits of any nature whatsoever that may be imposed upon, incurred by, or asserted against the Trust arising from any release or threat of release of any hazardous materials which are discovered, placed, released or disposed on, in or under all or any portion of the Property on or after the date of this Agreement.

G. Costs of Enforcement: In the event that the Trust successfully takes enforcement or other legal proceedings to enforce this Agreement or to otherwise redress a breach of this Agreement by the Developer, in addition to any other remedies to which the Trust may be entitled, the Developer shall pay to the Trust forthwith any and all costs and expenses, including attorneys’ fees, that are incurred in enforcing this Agreement or prosecuting any such proceedings.

H. Obligations and Rights and Remedies Cumulative and Separable: The respective rights and remedies of the Trust and the Developer, whether provided by this Agreement, or by law, shall be cumulative, and the exercise of any one or more of such rights or remedies shall not preclude the exercise, at the same or different times of any other such rights or remedies.

I. Notices: Any and all notices required herein shall be in writing and shall be deemed properly given upon the earlier of: (1) two business days after deposit with the United States Postal Service, if sent by registered or certified mail, return receipt requested, postage prepaid; (ii) one business day after deposit with an express courier service such as Federal Express; or (iii) actual receipt.  All such notices will be delivered to the address specified above or such other address as the respective parties may designate in writing: 

J. Waiver: The failure on the part of the Developer or Trust, as the case may be, to complain in any one or more cases of any action or non-action on the part of the other party, or to insist in any one or more cases upon the performance of any of the provisions, covenants, agreements or conditions of this Agreement or to exercise any option contained herewith, no matter how long the same may continue, shall never be deemed or construed to be a waiver by such party of any of its rights hereunder, or a relinquishment for the future of any such provision, covenant, agreement, condition or option.  Further it is covenanted and agreed that no waiver at any time of any of the provisions hereof by the Developer or the Trust shall be construed as a waiver of any of the other provisions hereof, and that a waiver at any time of any of the provisions hereof shall not be construed as a waiver at any subsequent time of the same provisions.

K. Restrictions on Transfers and Junior Encumbrances: Until the Project has been completed in accordance with this Agreement, the Developer shall not sell, assign, exchange, mortgage or otherwise transfer the Property or any portion thereof, other than the Construction Mortgage to secure the Construction Loan and the sale of the Unit to Eligible Purchasers, or transfer its interests under this Agreement without the Trust’s prior written consent, which shall not be withheld unreasonably for any financing necessary to construct the Project.  Any sale, assignment or other transfer of the Property or any portion thereof, whether before or after the completion of the Project, shall be subject to the terms of this Agreement, and the buyer, assignee or transferee shall assume the Developer’s obligations under this Agreement in writing as if it were the original developer hereunder.  Any attempted assignment or other transfer made contrary to this Section shall be void.

L. Limitation on Liability: Notwithstanding anything in this Agreement to the contrary, neither party shall be liable to the other for consequential, incidental, or punitive damages.

M. Time of Essence: Time shall be of the essence hereof.

N. No Partnership: Nothing contained under this Agreement shall be construed to create a partnership or joint venture between the Trust and the Developer or to make the Trust an associate in any way of the Developer in the conduct of the Developer’s business, nor shall the Trust be liable for any debts incurred by the Developer in the conduct of the Developer’s business.

O. No Brokers: Each warrants and represents to the other that it has had no dealings or negotiations with any broker or agent in connection with this Agreement.  Each agrees, to the extent permitted by law, to pay, and shall hold the other harmless and indemnified from and against any and all costs, expenses (including without limitation counsel fees) or liability for any compensation, commissions and charges claimed by any broker or agent resulting from any such dealings by the indemnifying party with respect to this Agreement or the negotiation therefor.

P. Headings and Captions for Convenience Only:  The captions and headings throughout this Agreement are for convenience of reference only and the words contained therein shall in no way be held or deemed to define, limit, explain, modify, amplify or add to the interpretation, construction or meaning of any provisions of, or the scope or intent of this Agreement, nor in any way affect this Agreement, and shall have no legal effect.

Q. Term of Agreement:  This Agreement and the restrictions and covenants contained herein shall be enforceable by the Trust in perpetuity or for the longest period permitted by law, which in any event shall be for at least ninety-nine (99) years. Notwithstanding the foregoing, this Agreement shall terminate upon the sale of the Unit to an Eligible Purchaser and the recording of a Deed Rider, a Certificate of Compliance, and the Acceptance signed by the Trust, with the deed to the Unit.

R. Binding: The terms of this Agreement shall be binding on the parties, and their respective successors, heirs and assigns.  All covenants, agreements, terms and conditions of this Agreement shall be construed as covenants running with the land.

S. Entire Agreement of Parties; No Oral Agreement:  There are no oral agreements between the parties hereto affecting this Agreement, and this Agreement supersedes and cancels any and all previous negotiations, arrangements, agreements, and undertakings, if any, between the parties hereto with respect to the subject matter hereof, and none thereof shall be used to interpret or construe this Agreement.

T. Governing Law:  This Agreement shall be governed exclusively by the provisions of the laws of the Commonwealth of Massachusetts.

U. Recording: Upon execution, the Developer shall immediately cause this Agreement and any amendments hereto to be recorded or filed with the Registry, and the Developer shall pay all fees and charges incurred in connection therewith.  Upon recording or filing, as applicable, the Developer shall immediately transmit to the Trust evidence of such recording or filing including the date and instrument number, book and page, or registration number of this Agreement.  The Agreement shall be recorded prior to the recording of any mortgages.



[Signature Page Follows]
WITNESS the above execution hereof under seal as of the day and year first above written.

BUYER:							
Habitat for Humanity MetroWest/Greater Worcester
	



By: ____________________________		________________________________
Name: Deborah Maruca Hoak 		
Title: Chief Executive Officer 	


			
SELLER: Upton Affordable Housing Trust,		
		
	
By: ____________________________		________________________________
Name: 		
Title: Chair, Housing Trust 	



COMMONWEALTH OF MASSACHUSETTS

Worcester, ss.                                                                                    

On this ____ day of _____________, 2025, before me, the undersigned notary public, personally appeared ____________________________________________________________,  Trustees of the Upton Affordable Housing Trust, as aforesaid, proved to me through satisfactory evidence of identification, which was [check one:] [  ] a current driver’s license [  ]a current U.S. passport [  ]my personal knowledge, to be the persons whose names are signed on the preceding instrument and acknowledged to me that he/she/they signed the foregoing instrument as Trustees of the Upton Affordable Housing Trust.

							________________________________
							Notary Public
							My Commission Expires:




COMMONWEALTH OF MASSACHUSETTS

_______________, ss                                                                                   

	On this ____ day of _____________, 2025, before me, the undersigned notary public, personally appeared _____________________________________________________,  as aforesaid, proved to me through satisfactory evidence of identification, which was [check one:] [  ] a current driver’s license [  ]a current U.S. passport [  ]my personal knowledge, to be the persons whose names are signed on the preceding instrument and acknowledged to me that he/she/they signed the foregoing instrument as Chief Executive Officer of Habitat for Humanity MetroWest/Greater Worcester, Inc.



							________________________________
							Notary Public
							My Commission Expires:
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